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OPINION

BOSSON, Justice.

{1}  Interpreting New Mexico’ stampering with evidence statute, NM SA 1978, 8§ 30-22-5
(2003), our Court of Appealsheldthat Defendant Clarence Jackson must havetampered with
evidence of a separate, underlying crime, as opposed to evidence of a mere probation
violation, and overturned his conviction. We analyze the wording, purpose, and history of
our tampering statute, and reach adifferent conclusion. Wehold that the crime of tampering
with evidence is complete when the accused commits an act of tampering with the requisite
specific intent to prevent the apprehension, prosecution or conviction of any person,
regardless of whether the accused’s objective is a separate crime or whether a separate
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criminal investigation ever exists or could exist. Accordingly, we reverse the Court of
Appeals and uphold the tampering conviction.

BACKGROUND

{2}  Defendant was charged with asingle count of tampering with evidence, in violation
of Section 30-22-5(B)(4). For purposes of his motion to dismisstheindictment, Defendant
stipulated to the following facts.

{3}  While on probation, Defendant was required to submit to random urinalyses.
Defendant reported to the probation office to provide a urine sample and brought with him
abottle of presumably clean urine hidden in his pants. Noting that the urine specimen was
not warm, the probation officer became suspicious and questioned Defendant who denied
he was hiding anything. As Defendant was leaving the restroom, however, the bottle of
urine fell from Defendant’ s pants and rolled on the floor. Defendant then admitted to the
probation officer his attempt to provide afalse urine sample.

{4}  Thegrand jury returned an indictment for tampering with evidence, charging that
Defendant “did change, hide, place or fabricate a piece of physical evidence; towit: abottle
of urine. . .; and did so to prevent the apprehension, prosecution or conviction of [himself],
contrary to. . . Section 30-22-5(B)(4).” Defendant filed a Foulenfont motion' to dismissthe
indictment, arguing as a matter of statutory interpretation that the tampering statute only
applieswhen the accused tampers with evidence of a separate, underlying crime. See Sate
v. Foulenfont, 119 N.M. 788, 895 P.2d 1329 (Ct. App. 1995). Providing afalseurinesample
to his probation officer may be a probation violation, Defendant asserted, but not an
independent crime.

{5}  Thedistrict court denied Defendant’ s motion to dismiss the indictment, stating:

ThisCourt doesagreewiththe[S]tatethat [ Defendant] did provideasample;
in doing so, he tampered. He interfered with the administration of justice.
Hewastrying to avoid hisown prosecution. And| think that . . . fallswithin
the meaning of tampering with evidence asit is set forth in our statute.

Defendant entered a conditional guilty plea, reserving the right to challenge hisindictment
inthisappeal. Acceptingthepleafor violation of Section 30-22-5(B)(4), the court sentenced
Defendant to 18 months of supervised probation.

{6}  On appeal, the Court of Appeals reversed, agreeing with Defendant that the

'Foulenfont permits the accused to file a pretrial motion to challenge whether the
factsalleged intheinformation or indictment, if proven, would constituteacrimeasset forth
in the applicable criminal statute. 119 N.M. at 790, 895 P.2d at 1331.
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tampering statute “reaches only conduct which interferes with the investigation or
prosecution of acrime.” Satev. Jackson, 2009-NMCA-068, {11, 146 N.M. 563, 212 P.3d
1117. The Court of Appeals concluded that the indictment should have been dismissed
because the State had failed to prove or alege that Defendant had interfered with the
investigation of a separate, underlying crime, and thus had failed to satisfy an essential
element of the offense. 1d. 112. We granted the State’ s petition for certiorari to determine
whether Defendant’ s stipulated conduct, admitted for purposes of his plea, falls within the
parameters of the tampering statute. We review this question of statutory interpretation de
novo. Cooper v. Chevron U.SA., Inc., 2002-NM SC-020, 16, 132 N.M. 382, 49 P.3d 61.

DISCUSSION
The Tampering Statute Does Not Require Proof of a Separate Underlying Crime

{7}  When called upon to interpret a statute, we look to the language and purpose of the
statute to ascertain legidlative intent. See Sate ex rel. Helman v. Gallegos, 117 N.M. 346,
352, 871 P.2d 1352, 1358 (1994). Section 30-22-5 (hereinafter “tampering statute”),
provides, in full:

A. Tampering with evidence consists of destroying, changing,
hiding, placing or fabricating any physical evidencewithintent to prevent the
apprehension, prosecution or conviction of any person or to throw suspicion
of the commission of a crime upon another.

B. Whoever commitstampering with evidence shall be punished
asfollows:

Q) if the highest crimefor which tamperingwith evidence
iscommitted isacapital or first degree felony or asecond degree felony, the
person committing tampering with evidenceisguilty of athird degreefelony;

2 if the highest crimefor which tamperingwith evidence
is committed is a third degree felony or a fourth degree felony, the person
committing tampering with evidence is guilty of afourth degree felony;

3 if thehighest crimefor which tamperingwith evidence
is committed is a misdemeanor or a petty misdemeanor, the person
committing tampering with evidence is guilty of a petty misdemeanor; and

4 if the highest crimefor which tampering with evidence
is committed is indeterminate, the person committing tampering with
evidenceis guilty of afourth degree felony.

Defendant was specifically charged under Section 30-22-5(B)(4) of the tampering statute.
{8  Thefirst part of the tampering statute, Section (A), sets forth the elements of the
offense. Theactusreusis defined as “destroying, changing, hiding, placing or fabricating

any physical evidence.” Section (A) also provides for two alternative mental states that
could support a tampering charge: intent to prevent apprehension, prosecution, or
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conviction; or, intent to throw suspicion of the commission of a crime upon another.

{9}  There is no question that Defendant’s stipulated conduct—falsifying his urine
sample—satisfies the actus reus portion of the statute. The sole issue before usiswhether,
as an essential element of the tampering statute, the State had to allege that Defendant
tampered with evidence of an identifiable, underlying crime. Asexplained inthisOpinion,
we conclude that the clear language of the statute makes tampering a specific intent crime,
independent of any result or attendant circumstance. The crime of tampering with evidence
is complete the moment the accused commits the prohibited act with the requisite mental
state, regardless of whether any subsequent police investigation does or even could
materialize.

{10} Thepurpose of the tampering statute isto protect theintegrity of the criminal justice
system. Tampering with evidence is uniquely offensive under the criminal code because
when one acts intentionally to destroy, change, hide, place or fabricate physical evidence,
that person seeksto deprivethe criminal justice system of information. Lack of information
can, in turn, deprive the justice system of an opportunity to establish guilt or innocence, or
eventolearn about the criminal or benign nature of someone’ sconduct. Similarly, whenone
actsintentionally to throw suspicion of the commission of acrime upon another, that person
seeks through deception to direct the forces of the criminal justice system against a false
target. If successful, these actions can have grave consequences on the administration of
justice far beyond the contours of any specific crime.

{11} Thetampering statute doesnot require proof of any result beyond theactusreus—the
act of tampering. The State need not prove, for instance, that the accused actually avoided
apprehension, prosecution or conviction, or that suspicion was actually cast upon another.
Rather, the tampering statute only requires proof that such was the accused’ s subjective
intent when he acted to destroy, change, hide, place or fabricate physical evidence. We
caution, however, that the state must come forward with sufficient evidence from which the
jury can infer both an overt act and the accused’ s subjective, specific intent. See State v.
Slva, 2008-NMSC-051, 118, 144 N.M. 815, 192 P.3d 1192 (“[ A] bsent both direct evidence
of a defendant's specific intent to tamper and evidence of an overt act from which the jury
may infer such intent, the evidence cannot support a tampering conviction.”).

{12} Defendant citesseveral casesin support of hisinterpretation that tampering requires
proof of an underlying crime. We find these cases unpersuasive. In Sate v. Duran, the
policewereinvestigating amurder, and the accused was charged with tampering because the
police were unableto locate the murder weapon. 2006-NM SC-035, 113, 140 N.M. 94, 140
P.3d 515. We stated that to uphold the conviction for tampering “there must be sufficient
evidence from which the jury caninfer: (1) the specific intent of the [d]efendant to disrupt
the police investigation; and (2) that [the d]efendant actively ‘destroyed or hid physical
evidence.”” 1d. 14. The Court of Appeals construed our holding in Duran as a genera
pronouncement on the required elements of tampering—that there be an underlying police
investigation with which the accused interferes. See Jackson, 2009-NMCA-068, § 7. But
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we intended no such categorical conclusion.

{13} Duranwassimply an application of the tampering statute to the specific factsin that
case, 2006-NM SC-035, 1 14, which included an active police investigation into a possible
murder and the absence of the murder weapon. Asapractical matter, in most circumstances
theact of tampering will involveapoliceinvestigationinto anidentifiable underlying crime.
This might explain the Court of Appeals reliance on Duran, and its observation that “the
State has not cited to any case—and we have found none—in which a defendant was
convicted of tampering with evidencewhich did not relateto an underlying crime.” Jackson,
2009-NMCA-068, 1 11.

{14} The Court’s observation is likely true; it isalso irrelevant. Nothing in Section (A)
limitstampering to circumstanceswherethereisaseparate, identifiablecrime. Themensrea
portion of the statute does cover intentional conduct which, by its nature, aims to prevent
identification of an underlying offense or to obstruct an investigation. But nothing in the
statute makes that a prerequisite. In Sate v. Arellano, the Court of Appeals correctly
observed that the intent requirements of the tampering statute “can be met regardless of
whether a crime has in fact been committed and regardless of any belief or knowledge by
the police concerning crimes or suspected crimes, or cause by the police to apprehend an
individual.” 91 N.M. 195, 196, 572 P.2d 223, 224 (Ct. App. 1977).

{15} In Arellano, the police were investigating what was either homicide or suicide; the
gun had been wiped clear of fingerprints leaving the police unable to determine who held
the gun when the victim was shot or whether a crime had been committed at all. The Court
of Appeals made clear that the crime of tampering “does not depend upon whether
[homicide] in fact occurred, or upon the knowledge or belief of the police.” 1d. at 197, 572
P.2d at 225. The crime of tampering occurred before the police had any knowledge at all;
it occurred when the accused committed the necessary act with the necessary intent.

{16} We agree. As the statute intends, the proper focus should be on the accused's
subjective, specific intent to blind or mislead law enforcement, regardless of whether his
objective is ill-conceived, ultimately unsuccessful, or pertains to a separate criminal
investigation. See Sate v. Mendez, 785 A.2d 945, 954 (N.J. Super. Ct. App. Div. 2001)
(upholding tampering conviction where the defendant held a bag of white, powdery
substance out the window of amoving car while being chased by police, thereby destroying
the only evidence of a possible underlying crime); see also Anderson v. Sate, 996 So. 2d
256, 257 (Fla. Dist. Ct. App. 2008) (per curiam) (upholding conviction where the accused
threw something into aurinal upon being confronted by police in a bathroom, establishing
primafacie case of tampering with evidence, even though the substance turned out not to be
contraband).

{17}  Several other stateshave specificintent statutessimilar to ours, and their courtshave

interpreted those statutesin a manner consistent with our interpretation today. See JJamie S.
Gorelick et a., Destruction of Evidence § 5.8, at 192 (1989) (“Georgia, Illinois, lowa,
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Louisiana, Maine, New Jersey, New Mexico, and Pennsylvania. . . require only a specific
intent to hinder the apprehension or punishment of acriminal.”). For example, the lllinois
statute provides: “A person obstructsjustice when, with intent to prevent the apprehension
or obstruct the prosecution or defense of any person, he knowingly commits any of the
following acts: . . . Destroys, alters, conceals or disguises physical evidence, plants false
evidence, furnishesfalse information . .. .” 720 Ill. Comp. Stat. 5/31-4 (1998). In People
v. Smith, the defendant swallowed what police thought to be contraband. 786 N.E.2d 1121
(111, App. Ct. 2003). Applying the obstruction statute, the Illinois appellate court held that
“the fact that an obstruction of justice is successful, the fact that it prevents the prosecution
of the underlying offense, does not prevent the prosecution of the obstruction charge.” 1d.
at 1125-26; see also Phillipsv. Sate, 530 S.E.2d 1, 2 (Ga. Ct. App. 2000) (allowing jury
inference of intent to prevent apprehension or obstruct prosecution, despite acquittal on
possession charge). Asthese casesillustrate, when the language of the statute focuses on
the specific intent of the accused, the state need not allege any underlying crime to seek a
conviction for tampering with evidence.

{18} Finaly, the fact that Defendant could have been apprehended for his conduct is
further persuasive evidence that he possessed the requisite mental state under the tampering
statute. Certainly one can be apprehended, prosecuted, or convicted for committing acrime.
But while one can only be prosecuted or convicted for some underlying crime, aperson can
be apprehended even when no crimeis charged. See Black’s Law Dictionary (rev. 4th ed.
1968) (defining “ apprehend” as“[t]otakehold of . . . to take aperson on acriminal process;
to seize; to arrest”); see also Black's Law Dictionary (rev. 8th ed. 2004) (defining
“apprehension” as “[s]eizure in the name of the law”). The Legislature’s use of the word
“apprehension” evincesitsintent to reach obstructive conduct beyond that which the accused
believes might result in prosecution or conviction.

{19} We aso observe that Defendant’s actions to conceal the true content of his urine
could have resulted in criminal sanctions, including the initial apprehension by law
enforcement. See NMSA 1978, § 31-21-15(A)(1) (1989) (“At any time during probation .
.. the court may issue a warrant for the arrest of a probationer for violation of any of the
conditions of release. The warrant shall authorize the return of the probationer to the
custody of the court or to any suitable detention facility designated by the court.”). A
probation violation may not beacrimeinitself, see Satev. Foster, 1998-NMCA-147, 1 10,
125 N.M. 830, 965 P.2d 949, but it commonly results in the court enforcing a criminal
sentence: the sentence originally imposed but suspended in lieu of probation. In this case,
Defendant could have been apprehended and incarcerated for all or apart of his remaining
sentence for violating probation,? and it was reasonable for the jury to infer his intent to

2Defendant was on probation following a 2006 conviction for the felony of issuing
or transferring. It appears that his sentence in that case was running concurrently with his
conviction in another casefor nine separate traffic offenses and one count of tampering with
evidence.



avoidthisconsequence. While Defendant’ ssubjectivefear of apprehension doesnot depend
on whether such fear isjustified by the law, thefact that it wasin this caseis simply further
and persuasive evidence that Defendant’ s subjective intent satisfied the mensrea portion of
the tampering statute.

TheHistory of Recent Changesto the Tampering Statute Supportsthe State

{20} Defendant looks to the “indeterminate crime’ provision, Section 30-22-5(B)(4) of
the statute, which the Court of Appealsalsofound persuasive. Asquoted earlier, Section (B)
establishes levels of punishment depending on the degree of crime “for which tampering
with evidence is committed.” Section (B)(4) then makes it a fourth degree felony “if the
highest crime for which tampering with evidence is committed is indeterminate.”

{21} Thislanguage expresses a legislative intent to equate the gravity of the tampering
withthelevel of theunderlying crime, if any. However, from that same language Defendant
would have usinfer alegislativeintent to requirean underlying crimefor tampering—if not
in Section (A), which defines tampering, then in Section (B), which prescribesthe different
levelsof punishment. Whilewe acknowledge Defendant’ s observation that each of Section
(B) sprovisions contain theword “ crime,” theinference he draws from Section (B)(4) goes
too far. Drawing on the history of the tampering statute for guidance, we conclude that the
Legidatureincluded the“indeterminate crime” provision, Section 30-22-5(B)(4), to punish
acts of tampering with evidence where no underlying crime could be identified.

{22}  Prior to a2003 amendment which codified Section (B) in its current form, the first
part of the tampering statute read exactly as the current Section (A), setting forth the actus
reus and mensrea of the offense of tampering with evidence.® The second part of the statute
stated simply that “[w]hoever commits tampering with evidenceis guilty of afourth degree
felony.” See § 30-22-5 (2002). Under that version of the statute, one who destroyed a
murder weapon, for example, was subject to the same punishment as one who destroyed a
small quantity of marijuana. It was all a fourth degree felony, regardless of the
consequences to the criminal justice system.

{23} At Defendant’s hearing on his motion to dismiss, defense counsel posited that the
L egislature might have attempted to fix this* draconian” measure with the 2003 amendment.
Indeed, the 2003 amendment did correct this perceived inequity by establishing a graded
scale that imposes a more severe punishment on one who tampers with evidence of afirst
degreefelony, than on onewho tamperswith evidence of amere misdemeanor. See 8 30-22-

5(B)(1)-(4).

*The previous version of the tampering statute was enacted in 1963 and remained
unchanged until the 2003 amendment. See NMSA 1953, 8 40A-22-5 (Val. 6, Repl.); 1963
N.M. Laws, ch. 303, § 22-5.



{24} Important to our analysis, Defendant’s conduct in this very case—concealing
evidence of a potential probation violation—would have constituted tampering with
evidenceduring theyearsprior to 2003. Aswehaveexplained, thelanguage of Section (A),
which remainsunchanged, hasnever required an underlying crime. Prior to 2003, tampering
was afourth degreefelony without any referenceto the effect of tampering on an underlying
crime; it wasthat way for 40 years (1963-2003). See §40A-22-5; 1963 N.M. Laws, ch. 303,
§22-5.

{25} TheLegidaturewas not writing on ablank slate in 2003. Assuming, therefore, that
Defendant’ s conduct—tampering with evidence of a probation violation—would always
have been a crime during those four decades, we must inquire whether thereisany evidence
that the 2003 L egislature intended, in effect, to de-criminalize prior pena conduct. What
evidenceistherethat the Legidlature intended to narrow the scope of the tampering statute
by requiring, for the first timein 40 years, a nexus with a separate, underlying crime? We
find no such evidence, and none has been directed to us. Clearly, the Legisature intended
a punishment more proportional to the gravity of what is being conceal ed—murder versus
amere misdemeanor—which makesfor atougher statute overall. Thereisnoindicationthe
Legidature intended any change beyond that.

{26} InSection(B)(4),the2003 Legid atureal so created an entirely new object of criminal
tampering: an “indeterminate” crime. Defendant argues that the term “indeterminate” is
ambiguous, reasoning that, since every crimeiseither afelony or amisdemeanor, no crime
is“indeterminate.” Defendant suggests that the term thus has no meaning, and urges us to
read it out of thetampering statute completely. In contrast, we understand theindeterminate
crime provision to describe the very conduct at issuein this case.

{27}  Under the current tampering statute, one who tampers with evidence of an
“indeterminate crime” isguilty of theintermediate punishment available under Section (B),
that of afourth degree felony. Under the previous version of the statute, all violators were
subject to the same punishment—also a fourth degree felony. Only with the advent of the
graded scale came the necessity to devise a separate punishment for one who tampers with
evidence of an indeterminate crime, and the L egislature chose to punish such conduct at the
intermediate level.

{28} It is our duty, wherever possible, to give meaning to a statute’'s provisions.
Construing a statute in away that renders one of its provisions entirely superfluous should
be our last resort. See Statev. Nick R., 2009-NM SC-050, 1128, 147 N.M. 182, 218 P.3d 868
(“This Court has long held that we must avoid constructions of statutory amendments that
would render the change unnecessary and meaningless.” (internal quotation marks and
citation omitted)); Cromer v. J. W. Jones Constr. Co., 79 N.M. 179, 184, 441 P.2d 219, 224
(Ct. App. 1968) (“It is fundamental that a statute should be so construed that no word,
clause, sentence provision or part thereof shall be rendered surplusage or superfluous.”),
overruled on other groundsby Schiller v. Sw. Air Rangers, Inc., 87 N.M. 476, 476, 535 P.2d
1327, 1327 (1975). If one examines Section (B)(4) already assuming that an underlying
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crimeisrequired, Defendant’ sinterpretation isinevitable. In contrast, our interpretationis
that the “indeterminate crime” provision reflects the reality that where evidence has been
tampered with, it may not always be possibleto determineif there was an underlying crime,
or what that crime was. It isreasonable to assume, therefore, that the Legidature intended
Section (B)(4) asakind of catch-all category, for actsof tampering which cannot necessarily
be tied to an identifiable crime.

{29} To illustrate, consider the crime of conspiracy, which requires combining with
another “for the purpose of committing afelony.” NMSA 1978, § 30-28-2(A) (1979). Proof
of an underlying target offense is an express element of the crime of conspiracy. Likethe
tampering statute, the conspiracy statute includes gradations of punishment, depending on
the severity of the underlying target felony. Section 30-28-2(B). However, the conspiracy
statute does not include a grade of punishment corresponding to an “indeterminate crime.”
Id. Thisfollowsfrom thevery nature of conspiracy, becauseif the State has not established
what crime Defendant has conspired to commit, it has not satisfied an express element of the
offense, and thereisno need to determinethe appropriate punishment. By contrast, the 2003
Legidature created a new category of punishment for indeterminate crimes, which is not
present in the conspiracy statute. It is only reasonable to assume that the Legislature
intended a different result from the conspiracy paradigm.

{30} Defendant’s interpretation can only be reconciled by reading out an express
provision of the statute—theindeterminate crime provision—whilereading in asubstantive
requirement: anunderlying crime. Themore prudent approachisto presumethelL egislature
left out what it intended to leave out, and included what it intended to include. See Doev.
Sate ex rel. Governor's Organized Crime Prevention Commn, 114 N.M. 78, 80, 835 P.2d
76, 78 (1992).

{31} Operating from this premise, the only consistent interpretation of the tampering
statute is that the Legislature included the “indeterminate crime” category to punish the
offense of tampering when it is“indeterminate” what crime, if any, wasinvolved. Wefind
especially persuasive the fact that a separate punishment provision for “indeterminate”
crimes appears just once in the entire criminal code: at Section (B)(4) of the tampering
statute. This suggests that the Legislature included the “indeterminate crime” provision in
the tampering statute to address the unique nature of the crime of tampering with evidence.
We would be ill-advised to ignore the Legislature’ swill. Faced with a choice between an
entirely reasonable interpretation of the tampering statute's written words, and one that
deprives those words of any meaning whatsoever, we are obliged to elect the former.

CONCLUSION
{32} Thedistrict court correctly denied Defendant’ smotionto dismisstheindictment. We

reverse the Court of Appeals and reinstate Defendant’s conviction and sentence for
tampering with evidence.



{33} ITISSO ORDERED.

RICHARD C. BOSSON, Justice

WE CONCUR:

CHARLESW. DANIELS, Chief Justice

PATRICIO M. SERNA, Justice

PETRA JIMENEZ MAES, Justice

EDWARD L. CHAVEZ, Justice
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