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OPINION
SERNA, Justice.
I INTRODUCTION
{1}  ThisisDefendant Tracy Johnson’'s second direct capital appeal to the New Mexico
Supreme Court, following histhird trial for the murder of twoindividualsin Carlsbadinlate
2000. Now, amost a decade after the crimes were committed, we affirm Defendant’s

convictionsand sentencesfor two countsof first degree murder, one count of armed robbery,
one count of conspiracy to commit armed robbery, and one count of possession of afirearm
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by afelon.
. BACKGROUND

{2} Wedescribed the crimeswith which Defendant was charged in our previousopinion
in this case:

The two victims [Anthony Granado and Ronnie Lujan] were beaten,
robbed, and killed inside aresidence belonging to one of them. Onevictim
had been shot three times - once in the head, once in the chest, and oncein
the back - and had been struck in the head by a hard, curved object,
consistent with atireiron. The other victim had been shot twice - oncein the
head and once in the chest - and had also been struck in the head by a hard,
curved object. A ballistics expert testified that all five bullets were fired
from the same firearm. However, neither the murder weapon nor any of the
items stolen from the house were ever recovered.

State v. Johnson, 2004-NM SC-029, 1/ 3, 136 N.M. 348, 98 P.3d 998.

{3} Defendant was tried by jury and found guilty on the same charges he appeals now,
aswell as evidence tampering. On appeal, this Court affirmed his conviction for evidence
tampering, but reversed al of his other convictions on the grounds that the admission of a
certain statement was not harmless error under the United States Supreme Court’ s decision
in Crawfordv. Washington, 541 U.S. 36 (2004), and remanded for retrial. 2004-NM SC-029,
7 2. Defendant’s second trial ended in amistrial. Defendant was tried a third time, found
guilty on all charges, and sentenced to atotal of 67 yearsin prison.

1. DISCUSSION

{4}  Defendant raised sixteen issuesin this appeal, and we address each in turn.
A. Admission of Recorded Jail Phone Calls

1 Factual and Procedural History

{5}  While being held in the Eddy County Detention Center (“Detention Center”)
awaiting his second trial, Defendant made multiple telephone calls, which were recorded
because the Detention Center digitally records all calls placed by inmates for security
purposes. When acall isplaced, adigital messageinformsboth partiesto thecall that it may
berecorded and monitored, stating, “ Thiscall isfromacorrectional institution and i ssubject
to monitoring and recording.” The Detention Center interprets the decision of both parties
to the call to continue talking after hearing the recorded message as their consent to the
recording.



{6}  While in the Detention Center, Defendant placed two calls to Thomas Martinez
(“Martinez”) and one to Cynthia Flores (“Flores’), requesting that Martinez be present at
Defendant’ strial and that Flores ask another individual to be present at thetrial, ostensibly
to influence the testimony of the State’ switnesses. In amotion in limine, the State argued
that the callsto Martinez and Flores were evidence that Defendant was engaging in witness
intimidationto prevent certain witnessesfromtestifying about thetrue nature of Defendant’ s
roleinthe crimes. The court granted the State’s motion in limine, permitting recordings of
the conversationsto be played at trial, and admitting Defendant’ s statements as admissions
of a party opponent and those of Martinez and Flores as non-hearsay statements made in
furtherance of aconspiracy.* A portion of onecall to Martinez was admitted as an adoptive
admission of Defendant.

{7}  Defendant arguesthat the callswererecordedinviolation of hisrightsunder the New
Mexico Abuseof Privacy Act andthe United Statesand New Mexico Constitutionsand were
improperly admitted at trial.

2. Standard of Review

{8  Our review of the admission of the telephone callsinvolves amixed question of law
and fact and isreviewed denovo. Satev. Templeton, 2007-NMCA-108, 18, 142 N.M. 369,
165 P.3d 1145.

3. Abuse of Privacy Act

{9}  Defendant argues that the phone calls in question were recorded in violation of
Section 30-12-1 of the Abuse of Privacy Act (“Act”), NMSA 1978, 88 30-12-1t0-11 (1963,
as amended through 1979), which prohibits the knowing interference of communication
without lawful authority by “reading, interrupting, taking or copying any message,
communication or report intended for another by telegraph or tel ephone without the consent
of asender or intended recipient thereof [.]” Section 30-12-1(C). An exceptionisprovided
when “ one of the parties to the communication has given prior consent to such interception,
monitoring or recording of such communication.” Section 30-12-1(E)(3).

{10} Two Court of Appeals opinions have addressed this guestion and held that the Act
isnot violated when aprisoner impliedly consentsto the recording of calls placed fromjail.
In Sate v. Coyazo, 1997-NMCA-029, 123 N.M. 200, 936 P.2d 882, cert. denied, 123 N.M.
168, 936 P.2d 337 (1997), the defendant was in jail awaiting trial on first degree murder
chargeswhen he placed acall onthejail phone, next to whichwasasign stating that all calls
were subject to monitoring and recording. The Court of Appeals consulted case law
discussing the analogous federal statute, 18 U.S.C. § 2511, to conclude the defendant’s

"Martinez was convicted of conspiracy to intimidate a witness. State v. Martinez,
2008-NMCA-019, 143 N.M. 428, 176 P.3d 1160.
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consent to the recording could be shown by circumstantial evidence, namely, the sign next
to the phone stating that the call was subject to recording. Coyazo, 1997-NM CA-029, ] 10,
13, 16. In Templeton, the Court of Appeal saffirmed the Coyazo application of theexception
in the Act to calls made in jail. The Court reiterated that consent may be implied where
adequate notice has been given an inmate that phone calls are subject to recording. 2007-
NMCA-108, 115 (stating that “adequate notice” includes* signs near telephonesindicating
that calls may be monitored, information in orientation or prison handbooks provided to
inmates, forms signed by inmates consenting to monitoring procedures, [and] recordingson
telephones that indicate the monitoring policy prior to the placing of acall”). The Court
found that the recording of a call placed from the booking area, where no notice was given
that calls could be recorded, violated the Act. 1d. § 16. However, the Templeton Court
concluded that a call placed from inside the jail, where there were signs next to the phone
stating that the call would be recorded and an automated recording informed the caller that
the call was being recorded before the number dialed was connected, did not violatethe Act
because the defendant had consented to therecording by placing the call with theknowledge
that it would be recorded. Id. 11 23-24.

{11} Defendant’s briefs do not attempt to distinguish Coyazo and Templeton and do
nothing more than reference arguments made in response to the State’s motion in limine,
whichisan unacceptable appellate practice. SeeRule12-213(A)(4) NMRA. Weagreewith
the Court of Appeals analyses in Coyazo and Templeton concluding that the Act is not
violated when phone callsplaced fromjail arerecorded after the call er has been given notice
that such will occur. Defendant impliedly provided prior consent to therecording of hiscalls
by placing the calls with the knowledge that they were subject to recording and monitoring;
indeed, we may say that Martinez and Flores also consented to the recording of the phone
calls by accepting the calls after hearing the recording. The consent exception to the Act,
Section 30-12-1(E)(3), applies to phone calls placed from jail when one or both parties
impliedly consents, and thus Defendant’ s rights under the Act were not violated.

4. United States Constitution: Amendments Four, Five, and Six

{12} Defendant also claimsthat the recording of the phone callsviolated his rights under
the Fourth, Fifth, and Sixth Amendments of the United States Constitution. These claims
are meritless.

{13} The Fourth Amendment protects against unreasonable searches and seizures. See
Burdeau v. McDowell, 256 U.S. 465, 474-75 (1921). While the United States Supreme
Court has not decided whether the monitoring and recording of prison phone calls violates
the Fourth Amendment, thefederal Circuit Courtswhich have addressed this question under
thefederal wiretapping statute, 18 U.S.C. § 2511, havefound that it doesnot. Likethe New
Mexico Abuse of Privacy Act, the federal wiretapping statute contains an exception that
permitsrecording when consent has been obtained. Compare NM SA 1978, § 30-12-1(E)(3)
with 18 U.S.C. § 2511(2)(c). Federa courts have found implied consent under the
wiretapping statute when jails notify inmates by sign or recording that their calls are being
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monitored, and thus there exists no reasonabl e expectation of privacy in the phone call that
would result in a Fourth Amendment violation. See, e.g., United States v. Verdin-Garcia,
516 F.3d 884, 894 (10th Cir. 2008) (finding implied consent to recording based on
circumstantial evidence that the defendant knew calls from jail phones were recorded);
United Statesv. Workman, 80 F.3d 688, 693-94 (2d Cir. 1996) (consent implied wheninmate
notified that call would be recorded and still placed call); United States v. Van Poyck, 77
F.3d 285, 290-91 (9th Cir. 1996) (same); Jaramillo v. Scribner, 2009 WL 1444353, at *11
(E.D. Cdl. 2009) (no reasonable expectation of privacy in aphone call from prison wherea
“recorded voice at the beginning of the telephone call aerted [the defendant] that the call
may be monitored and recorded”). We agree that Defendant’ s Fourth Amendment rights
were not violated by the recording of a phone call he made with notice that the call would
be recorded.

{14} TheFifth Amendment protects against compelled self-incrimination and is violated
by custodial interrogation resulting in a coerced confession. See Miranda v. Arizona, 384
U.S. 436, 467 (1966). Here, Defendant wasin police custody, but he was not the subject of
police interrogation when he placed these phone calls, nor was he coerced into conversing
about witness intimidation on the jail phone. See Coyazo, 1997-NMCA-029, 1 17 (finding
that “there is no evidence that [the defendant] was compelled, coerced, or improperly
influencedinto making thecallsinquestion”); seealso United Satesv. Horr, 963 F.2d 1124,
1126 (8th Cir. 1992) (“[ The defendant] wasaware of thetelephone monitoring policy. It was
hischoiceto usethetel ephoneto conduct hisillegal business. Having gambled by discussing
his [illegal plan], [the defendant] cannot now be heard to complain that he lost.”).
Defendant’ s Fifth Amendment Rights were not violated.

{15} The Sixth Amendment protects an individual’s right to counsel and the
confidentiality of conversations between client and counsel. See Sate v. Young,
2007-NMSC-058, 12, 143 N.M. 1, 172 P.3d 138; Coyazo, 1997-NMCA-029, 1 19. None
of the phone callsin question were to Defendant’ s counsel, and therefore Defendant’ s Sixth
Amendment rights were not violated. See Coyazo, 1997-NMCA-029, 1 19.

5. New M exico Constitution: Articlell, Sections 10, 14, 15, and 17

{16} Articlell, Section 10 of the New Mexico Constitution protects against unreasonable
searchesand seizures. Although our Constitution generally providesgreater protection than
the Fourth Amendment, Article 11, Section 10 is not violated by the recording of the jail
phone calls because Defendant had no reasonabl e expectation of privacy in phone calls he
knew were being recorded. See Templeton, 2007-NMCA-108, 1 26.

{17} Article Il, Section 14 protects the right to counsel. As there was no call to
Defendant’ sattorney involved, Section 14 wasnot violated. See Coyazo, 1997-NM CA-029,
1 19.

{18} Articlell, Section 15 protects against coerced self-incrimination. Just asit did not
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violate the Fifth Amendment, recording these calls did not violate Section 15. Seeid. 117.

{19} Article 11, Section 17 protects freedom of speech. The First Amendment of the
federal Constitution is not violated when prisons monitor inmates phone calls for prison
security purposes. See, e.g., United Sates v. Vasta, 649 F. Supp. 974, 989-90 (S.D.N.Y.
1986). Defendant offers no argument that Article I, Section 17 provides greater speech
protectionsinthis case, see Satev. Gomez, 1997-NM SC-006, 123, 122 N.M. 777,932 P.2d
1, and thus we need not determine whether Section 17 was violated by prison officials
recording the phone calls.

6. Admission of the Calls

{20}  Having determined that the recording of the phone calls should not be suppressed for
violating the Act or the United States or New Mexico Constitutions, we turn to whether the
callswere admitted for a proper purpose. Defendant argues that the calls were improperly
admitted and that an expert was necessary to explain the colloquial language used in the
calls. The State arguesthat the callswere properly admitted asthe non-hearsay admissions
of a party opponent or for purposes other than the truth, such as evidence of other bad acts
for proving motive or intent.

{21} Thedistrict court did not err in admitting the calls. The statements of Defendant
were admitted asnon-hearsay statementsof aparty opponent. Rule 11-801(D)(2)(a) NMRA.
The statements of the other party to the phone conversations were admitted as adoptive
statements of a co-conspirator in furtherance of the conspiracy, Rule 11-801(D)(2)(e), and,
in one case, as an adoptive admission of Defendant. Rule 11-801(D)(2)(b). Cf. Sate v.
Macias, 2009-NM SC-028, 136, 146 N.M. 378, 210 P.3d 804 (holding that the district court
abused itsdiscretion in admitting recorded phone calls placed from ajail phoneto which no
exception or exemption to the hearsay rule applied). Defendant need not have been charged
with conspiracy to intimidate awitness in order for this exception to the hearsay rule to be
invoked to admit evidence. See Statev. Farris, 81 N.M. 589, 589-90, 470 P.2d 561, 561-62
(Ct. App. 1970). We hold that these statements were properly admitted under the
aforementioned hearsay exceptions.

7. Manner of Admission

{22} Defendant also arguesthat he received ineffective assistance of counsel because no
objection was made to the lack of an expert witness to explain the language used in the
recorded calls. Establishing aprimafacie case of ineffective assistance of counsel requires
adefendant to show (1) an error by trial counsel, and (2) that the defendant was prejudiced
by that error. See Sate v. Grogan, 2007-NM SC-039, 11, 142 N.M. 107, 163 P.3d 494.
Asthe Court of Appealsnotedinitsreview of two of these conversationsin Martinez’ strial
for conspiracy to intimidate a witness:

While the conversations were replete with idiomatic and offensive
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language, the agreement that [ M artinez] would appear in court to intimidate
[the witness] was sufficiently clear and understandable for the jury to
determine that the two agreed on a plan to accomplish that result: shake the
witness up and make him afraid to testify truthfully or to have a lapse in
memory.

Martinez, 2008-NM CA-019, 14. Therewasno error inadmission of the phone call swithout
the use of an expert. Asthere was no error by trial counsel in not objecting to the lack of
expert witness in the admission of the phone conversations, Defendant’s ineffective
assistance of counsel claim fails.

B. Use of Leg ShacklesDuring Trial
1. Background

{23} Defendant wasin legironsfor the duration of thetrial. Therecord doesnot contain
the reason behind this security measure. Defendant requested that the leg irons be removed
if he were to testify. Citing safety concerns and recent violent incidents in other states
involving unsecured defendants, the district court said it would not “override the detention
center” and remove Defendant’sleg irons if he were to testify. Defendant did not testify.
In addition, five security guards were present in the courtroom during thetrial, although the
reason for their presenceisnot intherecord. Defendant did not object either to the presence
of the security officersor the use of leg irons, other than to request the shackles be removed
were Defendant to testify.

{24} Defendant now argues that the use of leg irons during trial violated his due process
rights under the United States and New Mexico Constitutions, as well as hisright to afair
and impartial jury and a presumption of innocence under the New Mexico Constitution.
Defendant does not argue that the presence of the security officers violated his rights, but
doesacknowledgethat somelevel of security wasnecessary duringtrial in stating that either
the use of shacklesor the presence of the guards“would be sufficient to guarantee any safety
issues related to thetrial, but not both.”

2. Standard of Review

{25} Defendant did not object to the use of leg irons during the trial. As it was not
preserved, we review thisissue for fundamental error. State v. Holly, 2009-NM SC-004, 1
40, 145 N.M. 513, 201 P.3d 844.

Error that is fundamental must be such error as goes to the foundation or
basis of adefendant’ s rights or must go to the foundation of the case or take
from the defendant a right which was essential to his defense and which no
court could or ought to permit himto waive. Fundamental error only applies
inexceptional circumstanceswhen guiltisso doubtful that it would shock the
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judicia conscience to allow the conviction to stand.

Sate v. Gallegos, 2009-NMSC-017, 1 27, 146 N.M. 88, 206 P.3d 993 (internal quotation
marks and citations omitted).

3. Analysis

{26} The United States Supreme Court concluded that visible shackling is “inherently
prejudicial,” Deck v. Missouri, 544 U.S. 622, 635 (2005), and stated that “the Fifth and
Fourteenth Amendments prohibit the use of physical restraints visible to the jury absent a
trial court determination, in the exercise of its discretion, that they are justified by a state
interest specific to a particular trial[,]” including security concerns. Id. at 629. The
important principles behind this rule are: (1) the presumption of innocence, id. at 630
(“Visible shackling underminesthe presumption of innocence and therel ated fairness of the
factfinding process.”); (2) theright to counsel, id. at 631 (stating that shackles“caninterfere
with adefendant’ sability to participatein hisown defense, say, by freely choosing whether
to take the witness stand on his own behalf”); and (3) the dignity of thejudicial process. Id.
(“[T]he use of shacklesat trial affrontsthe dignity and decorum of judicial proceedingsthat
thejudgeisseekingtouphold.” (internal quotation marksand modificationsomitted)). State
interests may outweigh these individual rights, but a court must make this determination
after areview of each case's circumstances. |d. at 632.

{27} In Deck, the Court found that the defendant was prejudiced by visible shackling
during the sentencing phase of his trial. The record was clear that the jury knew the
defendant was shackled, id. at 634, and the prosecution failed to meet its burden of proving
beyond areasonable doubt that the inherently prejudicial shackling did not contributeto the
guilty verdict. 1d. at 635.

{28} In contrast, where a defendant is restrained in a manner not visible to the jury,
prejudice is not presumed. In United States v. Wardell, 591 F.3d 1279, 1294 (10th Cir.
2009), the Tenth Circuit refused to presume prejudice when a defendant was required to
wear a stun belt that was not visible to the jury. Similarly, in Holly, we found no
fundamental error when a single juror may have viewed the defendant in handcuffs and
defense counsel raised the issue to the judge but did not request amistrial, removal of the
juror, or afinding of prejudice. 2009-NM SC-004, 1 40-41.

{29} In this case, the district court did not commit fundamental error by keeping
Defendant in shackles for the duration of thetrial. Thereis no indication the jury saw the
leg irons, and thus the factors tending to show prejudice are not present. Seeid. 40-42.
Asthe jury was not aware of Defendant’ s restraint, Defendant’ s presumption of innocence
was ot violated. See Satev. Suder, 82 N.M. 755, 756-57, 487 P.2d 183, 184-85 (Ct. App.
1971). For the samereason, the dignity of the judicial process was not affected. See Deck,
544 U.S. at 630. Defendant’ sright to counsel was not violated, asthe record doesnot reveal
that Defendant’ s decision not to testify wasaresult of the district court’ s determination that
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Defendant posed too great asecurity risk to be unshackled rather than Defendant’ sown free
choice not to testify. Seeid. at 631. While the record seems to indicate the decision to
shackle Defendant wasthe Department of Correctionsand not the district courts,? thedistrict
court considered Defendant to pose a safety threat and stated it would not remove the leg
irons. Wedo note, however, that thisprocedureisrarely justified. Seeid. at 628 (counseling
that shackling “ should be permitted only wherejustified by an essential stateinterest specific
toeachtrial” (internal quotation marksand citation omitted)). Inthefuture, thedistrict court
and the parties should ensure the record reflects the reasons behind security measures
undertaken during trial and the ways in which the defendant’s constitutional rights are
protected or the state interests that outweigh the defendant’ s individual rights.

C. Denial of Challengesfor Cause During Jury Selection
1 Background

{30} Defendant arguesthat the district court’s denial of hisrequeststo strike two jurors,
Jurors 28 and 35, for causeviolated Defendant’ sright toanimpartial jury. Juror 28’ scousin
was murdered and Juror 28 did not believe the perpetrator’ s sentence was sufficient. Juror
28 indicated that he would follow the law as stated by the judge and be fair in his
determination of guilt, though it would be difficult for him to ignore the victims' families
feelings. Juror 35's friend was murdered nine years prior, and Juror 35 stated that the
feelingsthat arose after the murder would be“rekindled” during trial. Juror 35 stated those
feelings would not cause her to be unfair to either side. The district court denied
Defendant’ s attempts to have Jurors 28 or 35 struck for cause. Asaresult, Defendant used
peremptory strikes to remove Jurors 28 and 35.

2. Standard of Review

{31} “[W]ereview thetrial court’srulings regarding the selection of jurorsfor an abuse
of discretion because the trial court isin the best position to assess ajuror’ s state of mind,
based uponthejuror’ sdemeanor and credibility.” Statev. Allen, 2000-NM SC-002, 83, 128
N.M. 482, 994 P.2d 728 (filed 1999) (internal quotation marks and citations omitted). “An
abuse of discretion existswhen thetrial court acted in an obviously erroneous, arbitrary, or
unwarranted manner.” Gallegos, 2009-NMSC-017, § 21 (internal quotation marks and
alterations omitted). Wherethetrial court clearly abused its discretion in failing to excuse
a juror who could not be impartial, prejudice is presumed if the petitioner used all
peremptory challenges on potential jurorswho could be excused for cause before ajury was

2Under Rule5-115(C) NMRA, the appearance of adefendant beforethecourtin“any
... itemwhich, if visible to the jury, would prejudice the defendant in the eyes of the jury”
is not permitted “[e]xcept by order of the court[.]” While the district court may take the
views of the executive branch into consideration, the judge must make the determination
about the propriety and necessity of restraint devices in each particular case.
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seated. Fusonv. Sate, 105 N.M. 632, 634, 735 P.2d 1138, 1140 (1987). The challenging
party bearsthe burden of provingjuror bias. Satev. Baca, 99 N.M. 754, 756, 664 P.2d 360,
362 (1983).

3. Analysis

{32} Thejury may not consider the consequences of its verdict. Sate v. Brown, 1997-
NMSC-029, 112, 123 N.M. 413, 941 P.2d 494. Inthiscase, athough both Jurors 28 and 35
indicated thetrial would cause them to think about the murdersof their loved ones, both also
indicated that they would be able to be fair and follow the instructions of the judge. The
district court denied the request based on this fact and we will not second-guess his
judgment, and Defendant failed to demonstrate that his use of peremptory strikes on Jurors
28 and 35 resulted in prejudice. Cf. Riverav. Illinois, uU.S. , , 129 S. Ct. 1446,
1453 (2009) (“If a defendant is tried before a qualified jury composed of individuals not
challengeablefor cause, theloss of aperemptory challenge due to a state court’ s good-faith
error isno matter of federal constitutional concern.”). Aswewill not presume prejudice and
Defendant has failed to show prejudice, we hold that the district court did not abuse its
discretion in failing to strike the jurors for cause.

D. Voir Dire Questions
1. Background

{33} During voir dire, the prosecutor posed questions to the venire about accessory
liability using hypotheticals. Thefirst hypothetical, to which Defendant did not object, was
ascenario about three people stealing an air conditioner. The second hypothetical involved
ahomicide, and the prosecutor initially used Defendant’ s name, stating, “Let’ sjust take for
instance Mr. Johnson is not the person who pulled the trigger.” Defendant objected. Ina
sidebar, the district court permitted the question without use of Defendant’s name, a
restriction with which the prosecutor complied. No juror admitted to being unableto follow
the law regarding accessory liability. Defendant now argues this question amounted to
prosecutorial misconduct that deprived him of afair trial.

2. Standard of Review

{34} We apply an abuse of discretion standard of review to the district court’s
“determination of how voir dire should be conducted, because assuring the selection of an
impartial jury may require that counsel be allowed considerable latitude in questioning
prospective [jury] members.” Allen, 2000-NM SC-002, 1 83 (internal quotation marks and
citations omitted; alteration in original). “The tria court, who is listening first hand to
counsel’ s questions and the panel members' responses, isin the best position to determine
whether voir dire has sufficiently exposed any biases that may preclude jurors from acting
fairly and impartialy.” Satev. Martinez, 2002-NM CA-036, 1 35, 131 N.M. 746, 42 P.3d
851. Wewill reverseonly if aclear abuse of discretion by the district court in the conduct
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of voir direresulted in prejudice to defendant. State v. Clark, 1999-NM SC-035, ] 20, 128
N.M. 119, 990 P.2d 793.

3. Analysis

{35} The Sixth Amendment of the United States Constitution guarantees defendants the
right to trial by afair and impartial jury and isimplicated during voir dire. State v. Sosa,
1997-NM SC-032, 111 14, 15, 123 N.M. 564, 943 P.2d 1017 (finding that the trial judge’'s
decision not to permit defense questioning on the venire' sattitude to gangswas not an abuse
of discretion). In Clark, we held thetrial court did not abuse its discretion by permitting the
prosecutor to ask whether an individual could imposethe death penalty, as“thisquestioning
did not commit jurorsto return a death sentence.” 1999-NM SC-035, 1 20.

{36} Inthiscase, the prosecutor’s questioning whether the potential jurors could follow
the law did not bind them to return a guilty verdict. There is no indication that the
prosecutor’ s questions prejudiced thejury. Thedistrict court did not abuseits discretion by
permitting the use of hypotheticals during the voir direin away that resulted in prejudiceto
Defendant.

E. Exclusion of Witnessfrom Courtroom
1. Background

{37} Defendant’ sfather wasincluded onthewitnesslistsfor both parties. During thefirst
trial, the district court imposed the witness sequestration rule but permitted witnesses who
were not going to berecalled to stay in the courtroom after they testified. Thedistrict court,
inthefirst trial, ruled that Defendant’ s father, though not called by either party as part of a
case-in-chief and Defendant’s only relative able to be present at trial, was potentialy a
rebuttal witness for the State and therefore remained under sequestration. During a bench
conferenceinthethird trial, Defendant requested that hisfather, who had not been called as
awitness, be alowed to sit in the courtroom, as the victims' mothers, witnesses who had
already testified, were so permitted. Thedistrict court denied therequest, invoking the prior
ruling on witness sequestration. Defendant implicitly argues that his father was excluded
from the courtroom because he is African-American.

2. Standard of Review

{38} Although the parties describe the issue as whether the district court abused its
discretion in excluding members of the general public from the courtroom, our review is
whether the district court abused its discretion by imposing the witness sequestration rule.
See Sate v. Shirley, 2007-NMCA-137, 1 33, 142 N.M. 765, 170 P.3d 1003. “We will not
disturb the decision of thetrial court absent aclear abuse of thisdiscretion and prejudice to
the complaining party.” Satev. Hernandez, 115 N.M. 6, 18, 846 P.2d 312, 324 (1993).
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3. Analysis

{39} Thewitnesssequestration rulepermitsthe exclusion of witnessesfromthecourtroom
to prevent thetailoring of testimony that may occur asaresult of listening to thetrial. Rule
11-615 NMRA (permitting the exclusion of witnesses from the courtroom “so that they
cannot hear thetestimony of other witnesses’); seealso Statev. Trevino, 113 N.M. 804, 809,
833P.2d 1170, 1175 (Ct. App. 1991). Asevidenced by the concernsof witnessintimidation,
discussed supra Section 111.A., the district court was validly concerned about the integrity
of the testimony at trial. The district court did not abuse its discretion in upholding the
witness sequestration rule during this trial with the effect that Defendant’s father was
excluded from the courtroom, and Defendant did not show that he was prejudiced by the
imposition of the rule. There is no basis in the record for the allegation that Defendant’s
father was excluded because of his race.

F. Admission of Testimony
1 Standard of Review

{40} The tria court’s admission or exclusion of evidence is reviewed on an abuse of
discretion standard. Macias, 2009-NM SC-028, 1 16. On appeal, the reviewing court will
not consider issues not raised in the trial court unless the issues involve matters of
jurisdictional or fundamental error. Rule 12-216(B) NMRA.

2. Analysis

{41} Relevant evidenceisthat which has*any tendency to make the existence of any fact
that isof consequenceto the determination of the action more probable or less probabl e than
it would be without the evidence.” Rule 11-401 NMRA. Relevant evidenceisadmissible.
Rule 11-402 NMRA. Relevant evidence will be excluded, however, if its probative value
is “substantially outweighed by the danger of unfair prejudice, confusion of the issues or
misleading the jury, or by considerations of undue delay, waste of time or needless
presentation of cumulative evidence.” Rule 11-403 NMRA. Evidence that reflects on a
witness' credibility isrelevant. See, e.g., Sate v. Christopher, 94 N.M. 648, 651, 615 P.2d
263, 266 (1980). “Any doubt whether the evidence is relevant should be resolved in favor
of admissibility.” Statev. Balderama, 2004-NM SC-008, 123, 135 N.M. 329, 88 P.3d 845.

a. Testimony Regarding Fight at the Hub

{42} Defendant arguesthat the admission of testimony about afight, to which Defendant
was aparty, at the Hub, aliquor store, hours prior to the murders was not relevant and more
prejudicial than probative. The State argues that it was relevant and probative to whether
Defendant and his associates acted in concert the night of the murders.

{43} Witness Jeff Hoff (“Hoff”) testified about an incident at the Hub many hours prior
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to the murders. According to Hoff, Defendant, Coley Ingram (“Coley”), Jamall Y oung
(“Young”), Waynelngram (“Wayne"), and Hoff droveto the Hub and Defendant, Coley, and
Y oung entered into an altercation with a group of individualsin the parking lot, at the end
of which Defendant punched a woman. Defendant objected that the testimony was not
relevant, and the district court overruled the objection. Defendant did not object under any
other rule of evidence, and thus our review islimited to whether the testimony was relevant
under Rule 11-401. See Sate v. Lopez, 84 N.M. 805, 809, 508 P.2d 1292, 1296 (1973)
(stating that anissueis preserved for appeal only when atimely objection that alertsthetrial
court of the nature of the claimed error is made and invokes an intelligent ruling thereon).
Because we find that the Hub fight testimony has at least a small tendency to make the
existence of the fact that Defendant and his cohorts acted in concert on the night of the
murders, we hold that the district court did not err in admitting this testimony.®

b. Testimony Regarding Memory of Crimes

{44}  Defendant further argues that Hoff’s testimony about his state of mind after the
murders was more prejudicial than probative and its admission should result in reversal.
Thisissue was not preserved below, and thus our review isfor fundamental error. See Sate
v. Ervin, 2008-NMCA 016, 1 14, 143 N.M. 493, 177 P.3d 1067. The testimony about how
often Hoff thinks of the murdersis probative because of the lapse of time since the murders
were committed and to explain the discrepancies between Hoff’'s testimony and prior
statements he had given to the police. There was no fundamental error in the admission of
this testimony.

C. Testimony Regarding Time Before Going to Police

3We note that thistestimony arguably fallsunder the rubric of propensity testimony.
Under Rule 11-404(B) NMRA, evidence of prior bad acts may not be admitted solely “to
prove the character of aperson in order to show action in conformity therewith.” See Sate
v. Gallegos, 2007-NM SC-007, 122, 141 N.M. 185, 152 P.3d 828 (“[t]he rule prohibits the
use of otherwise relevant evidence when its sole purpose or effect is to prove criminal
propensity.”). Before admitting such evidence, the proponent of the evidence must give
notice of his or her intent to do so and “identify and articulate the consequentia fact to
which theevidenceisdirected beforeitisadmitted.” Id. If thetrial court findsthe evidence
is admissible under Rule 11-404(B), it must still determine whether it satisfies the
requirements of Rule 11-403. Gallegos, 2007-NM SC-007, 1 22. However, we note that
even if Defendant had objected under Rule 11-404(B), and even if we had found error inthe
district court’ s admission of the evidence, we would have found such error to be harmless,
asthere is not areasonable probability that the error affected the jury verdict. See Statev.
Torrez, 2009-NM SC-029, 1133, 146 N.M. 331, 210 P.3d 228 (“ To determine whether anon-
constitutional error was harmless, we must assesswhether thereisno reasonabl e probability
that the error affected the verdict.”).

13



{45}  On cross-examination, Defendant questioned Hoff about why he waited four days
before reporting the crime to the police. On re-direct, the State asked Hoff to explain why
hehadwaited. Defendant objected tothequestionasbeing “irrelevant and immaterial.” The
district court permitted the questions as relevant.

{46}  Defendant attempted to impeach Hoff’s credibility during cross-examination, and
the State' s questions about the four-day absence were asked to rehabilitate the witness. The
testimony wasrelevant to theissue of thewitness' credibility, and thusthe district court did
not abuse its discretion by permitting questioning into Hoff’ s reasons for waiting multiple
days before reporting the crime.

G. Motion for Mistrial
1. Denial of Motion for Mistrial Made At Trial
a. Background

{47}  Wayne, who was not charged in the crimes, refused to testify when called as a
witness by the State, stating that he had no memory of the events on the day of the murders
and that hefelt threatened. Defendant moved for amistrial on the groundsthat the jury was
prejudiced by the fear in the courtroom that prevented Wayne from testifying. The district
court denied themotionfor mistrial. Withthejury absent, thedistrict court ruled that Wayne
was “practically unavailable” and permitted Wayne's testimony from the first trial to be
played because“thetestimony he gavewasvoluntary, it was given under oath, hewas cross-
examined, it has not been recanted.” After the recorded testimony was played, the district
court permitted both parties to cross-examine Wayne using leading questions.

{48} Defendant arguesthat thedistrict court erred by failing to grant amistrial, asfinding
Wayne unavailable and admitting his prior testimony deprived Defendant of his
Confrontation Clause rights, and that the testimony was wrongfully admitted under the
forfeiture by the wrongdoing exception to the hearsay rule. The State argues that the prior
testimony was properly admitted under the former testimony exception to the hearsay rule.

b. Standard of Review

{49} A denia of amotion for mistrial isreviewed under an abuse of discretion standard.
Sate v. McDonald, 1998-NM SC-034, 1 26, 126 N.M. 44, 966 P.2d 752.

C. Analysis
{50} Therecordisclear that thedistrict court admitted Wayne' srecorded testimony under
the former testimony exception to the hearsay rule, Rule 11-804(B)(1) NMRA. To admit

former testimony under this exception, the court must first determine that the witness is
unavailable. Oneway inwhich awitness may be found unavailableisif she or he“testifies
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to alack of memory of the subject matter of the declarant’ s statement.” Rule 11-804(A)(3).
If awitness is determined to be unavailable, the former testimony exception permits the
introduction of testimony “taken in compliancewith law inthe course of the same or another
proceeding, if the party against whom the testimony is now offered . . . had an opportunity
and similar motive to devel op the testimony by direct, crossor redirect examination.” Rule
11-804(B)(1). The purpose of the cross-examination requirement is to ensure that a
defendant’ s Confrontation Clauserights are not violated. See Crawford, 541 U.S. at 53-54.

{51} Inthis case, the district court did not abuse its discretion by finding Wayne was
unavailable to testify based on his repeated refusal to testify due to a purported lack of
memory. See Statev. Gonzales, 112 N.M. 544, 551, 817 P.2d 1186, 1193 (1991) (holding
that thedistrict court did not abuseitsdiscretion by finding awitnesswho “ repeatedly stated
he could not remember events and details about which he previoudly testified” unavailable
and admitting the prior testimony under Rule 11-804(B)(1)). Defendant’s Confrontation
Clause rights were not violated because Defendant had an opportunity to cross-examine
Wayne, and the same motive to develop Wayne' s testimony, during Defendant’ sfirst trial
on these same charges. In addition, the court permitted Defendant to cross-examine Wayne
after the tape was played, further dispelling any concerns about Defendant’ s Confrontation
Clauserights. Thedistrict court did not abuse its discretion by admitting Wayne's former
testimony under the prior testimony exception to the hearsay rule.

2. Failureto Grant a Mistrial Sua Sponte
a. Background

{52} Defendant arguesthat the district court erred by not conducting evidentiary hearings
before one juror withdrew and to determine why two witnesses, Wayne and Coley, werein
fear. Midway through trial, one juror requested, in chambers, that she be excused because
her daughter was the Ingrams’ neighbor. Defendant was not present, but his counsel gave
a “full and complete waiver” to Defendant’s presence. Defendant did not object to his
counsel’ sactions. Waynetestified for the State, and Col ey testified for thedefense. Neither
said who or what was making them afraid.

b. Standard of Review

{53} AsDefendant did not move for amistrial on these grounds during trial, our review
isfor fundamental error. See Gallegos, 2009-NM SC-017,  27.

C. Analysis
{54} In Gallegos, we determined there was no fundamental error when the district court
did not order amistrial sua sponte after two jurors asked the bailiff if the defendant would

plead, and the judge conducted individual voir dire and offered a curative instruction. Id.
129. Thejudgetook “necessary steps to determine whether bias or prejudice existed in the
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minds of the jurorg.]” 1d. Here, the district court did not commit fundamental error by
failing to declare amistrial sua sponte when onejuror was excused because she was fearful
of repercussions against her daughter, she said on the record that she could not beimpartial,
no other jurors knew she was making such arequest, and Defendant waived hisright to be
present when the district court dismissed the juror.

{55} Defendant also argues that the court should have declared a mistrial sua sponte
because Coley and Wayne said they were scared to testify. Ascited to usby Defendant, “It
isaxiomatic in our system of justicethat anindividual isentitled to afair trial — not aperfect
one.” United Satesv. Mannie, 509 F.3d 851, 857 (7th Cir. 2007) (finding, under abuse of
discretionreview, that trial court erred by not granting mistrial when courtroom atmosphere
was extremely disruptive and trial court’s voir dire and curative instructions were not
enough). Here, we arereviewing for fundamental error, and the failure of the district court
to conduct an unrequested evidentiary hearing does not “shock the conscience” such that
reversal isrequired.

H. Denial of Motion for Directed Verdict
1 Background

{56} Thearmedrobbery chargerequiredthe Stateto provethat Defendant took and carried
away the property of the victims, that Defendant was armed, and that Defendant took the
property by use or threat of force or violence. NMSA 1978, 8§ 30-16-2 (1973). Becausethe
State argued that Defendant committed thearmed robbery under an accomplicetheory, it had
to show that Defendant intended the crime to be committed and helped, encouraged, or
caused the crime to be committed. NMSA 1978, § 30-1-13 (1972).

2. Standard of Review
{57} Wereview denials of directed verdicts by asking

whether sufficient evidence was adduced to support the underlying charge.
The test for sufficiency of the evidence is whether substantial evidence of
either a direct or circumstantial nature exists to support a verdict of guilt
beyond a reasonable doubt with respect to every element essential to a
conviction. When considering the sufficiency of the evidence, this Court
does not evaluate the evidence to determine whether some hypothesis could
be designed which is consistent with a finding of innocence. Instead, we
view the evidence as awhole and indulge all reasonable inferencesin favor
of thejury’ sverdict while at the same time asking whether any rational trier
of fact could have found the essential elements of the crime beyond a
reasonable doubt.

Sate v. Sena, 2008-NM SC-053, 1 10, 144 N.M. 821, 192 P.3d 1198 (interna quotation
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marks, citations, and alterations omitted).
3. Analysis

{58} We hold that “substantial evidence of either a direct or circumstantial nature,” id.,
was presented at trial to permit the jury to find Defendant guilty beyond areasonabl e doubt.
The testimony presented at trial that supports Defendant’s armed robbery conviction
includes: Hoff’ stestimony about the conversation in the bathroom between Defendant and
Coley; Hoff’s testimony that Defendant said, “[t]hisis ajack” upon entering the victims
room; Hoff’s testimony about Young bringing items out of the house and into the
Defendant’ s car; Wayne's recorded testimony that he saw a phone, pager, and jewelry at
Defendant’ s house after the robbery but had not seen Defendant with such itemsprior to the
murders; David Mata stestimony that Defendant requested he hide Defendant’ sgunsshortly
after themurder and robbery; Coley’ srecorded testimony that Defendant thought thevictim
was in possession of Defendant’s gun; the State’s witnesses who impeached Coley’s
testimony excul pating Defendant, including the prison officialswho testified that Coley had
stated that Defendant had the gun with which he committed the murders; testimony that
Defendant dominated his relationship with Coley; recorded phone callsin which Coley told
hisfamily he did not commit the crimes, although he confessed to the same; recorded phone
callsin which Defendant requested other individuals intimidate the witnesses against him;
and testimony of multiple witnesses, including Defendant himself, that Defendant had
remained in the room during the commission of the crimes.

{59} Although evidence was presented contrary to Defendant’s conviction, isit not our
role to “evauate the evidence to determine whether some hypothesis could be designed
whichis consistent with afinding of innocence.” Id. Thetestimony presented exculpating
Defendant was his own recorded testimony from the first trial and Coley’ s testimony that
Defendant played no rolein the robbery and that his previous testimony, in which he stated
that Defendant committed the crimes, wasfalse. Viewingtheevidenceasawholeandinthe
light most favorableto the verdict, thereis sufficient evidence for areasonable jury to have
found Defendant guilty of armed robbery beyond a reasonable doubt.

l. Aiding and Abetting Jury Instruction

{60} Defendant argues that the district court committed error in issuing the aiding and
abetting jury instruction, having objected based on his “great hope” that we change the
instruction. Thedistrict court gave the aiding and abetting uniform jury instruction, UJl 14-
2821 NMRA, approved by this Court at the time of the trial, and Defendant has not
convinced us of any need to revisit that instruction. Thereis no error.

J. Sufficiency of the Evidence

{61} Defendant attemptsto revivehisargumentsregarding the sufficiency of theevidence
made during his first appeal to this Court. Thisisimpermissible, Rule 12-213(A)(4); see
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also Clark, 1999-NMSC-035, 1 3 (“[W]e address only those issues properly before this
Court within the briefs of the parties.”), and thus we do not review this issue.

K. Abandoned | ssues

{62} Defendant abandoned three issues, the admission of hearsay testimony regarding a
conversation between Hoff and afriend, the admission of Defendant’ sprior criminal record,
and the State’' s use of rebuttal witnesses, by failing to discussthemin hisbrief. See Clark,
1999-NM SC-035, 3.

V. CONCLUSION

{63} Defendant’s convictions are affirmed.

{64} IT1SSO ORDERED.

PATRICIO M. SERNA, Justice

WE CONCUR:

EDWARD L. CHAVEZ, Chief Justice

PETRA JIMENEZ MAES, Justice

RICHARD C. BOSSON, Justice

CHARLESW. DANIELS, Justice
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