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OPINION
GARCIA, Judge.

{1}  Theissue before usiswhether anotice of lispendensis properly filed in connection
with an appeal under Rule 1-074 NMRA (2007) (amended 2008) by athird party who does
not have apersonal interest in thetitleto the property. Under the circumstancesin thiscase,
the district court determined that the notice of lis pendens was appropriately filed. We
affirm.

BACKGROUND

{2}  Plaintiffs, High Mesa General Partnership, Jon McCallister, David W. Harper, and
Placitas, Inc. (High Mesa), are owners and developers of certain real property located in
Sandoval County. Defendant William Patterson 111, aresident of Sandoval County, opposed
High Mesa's preliminary subdivision plat application filed before the Board of County
Commissioners for Sandoval County (County). High Mesa's preliminary plat application
was approved by the County. After the County approved High Mesa's application in
November 2006, Patterson hired an attorney, Defendants James L awrence Sanchez and his
professional corporation, to represent him. This representation involved an administrative
appeal of the County’s decision to approve High Mesa's preliminary subdivision plat
application and later involved the filing of a notice of lis pendens.

{3}  High Mesafiled this separate civil complaint against all three Defendants, alleging
that the filing of the notice of lis pendens with Patterson’s administrative appea was a
malicious abuse of process and a primafacie tort that resulted in the loss of saleswithin its
subdivision. Inresponseto thisseparate complaint, Defendantsfiled amotion for judgment
on the pleadings and to dismissfor failure to state aclaim, or in the alternative for summary
judgment, arguing that their use of anotice of lispendenswas proper andin accordancewith
NMSA 1978, Section 38-1-14 (1965). Thedistrict court reviewed the parties' pleadingsand
granted Defendants’ motion for summary judgment. High Mesa appeals from the district
court’s order dismissing its two claims.

ANALYSIS

Standard of Review

{4}  Wereview thedistrict court’ sgranting of summary judgment denovo. Selfv. United
Parcel Serv., Inc., 1998-NM SC-046, 16, 126 N.M. 396, 970 P.2d 582. “ Summary judgment

is appropriate where there are no genuine issues of material fact and the movant is entitled
to judgment as amatter of law.” Id. “[W]eview thefactsin the light most favorableto the



party opposing summary judgment, drawing all inferencesin favor of that party.” Gormley
v. Coca-Cola Enters., 2005-NM SC-003, 118, 137 N.M. 192, 109 P.3d 280 (internal quotation
marks and citation omitted).

Filing the Notice of Lis Pendens

{5}  Thequestion before usiswhether the filing of anotice of lis pendens under Section
38-1-14 was proper when it arose exclusively from Patterson’s administrative appeal
pursuant to Rule 1-074. Patterson had no other interest in the real property being
subdivided. Thisissueof firstimpressionisalegal question of statutory interpretation that
wereview denovo. Seelion’sGate Water v. D’ Antonio, 2009-NM SC-057, 118, 147 N.M.
523, 226 P.3d 622. We must determine whether the Legidlature intended to allow for the
filing of anotice of lis pendens under the circumstances of this case. Seeid. 23 (stating
that an appellate court seeks to give effect to the Legislature's intent when interpreting
statutes). The plain language of the statute is the primary indicator of the Legislature's
intent. 1d. “When astatute containslanguage [that] is clear and unambiguous, we must give
effect to that language and refrain from further statutory interpretation.” State ex rel.
Helman v. Gallegos, 117 N.M. 346, 351, 871 P.2d 1352, 1357 (1994) (internal quotation
marks and citation omitted).

{6}  Section 38-1-14 statesin relevant part:

Inall actionsinthedistrict court of thisstate. . . affecting thetitleto
real estate in this state, the plaintiff, at the time of filing his petition or
complaint, or at any time thereafter before judgment or decree, may record
with the county clerk . . . anotice of the pendency of the suit].]

High Mesaarguesthat Patterson lacked legal standing under the statute to file the notice of
lis pendens because he did not have a “claim to the property’s title or have some other
present interest in the subject property.” Therequirement that aparty have aninterest inthe
property before filing a notice of lis pendens is not set forth in the plain language of our
statute. High Mesa nevertheless contends that the requirement is implicit in the statute
because “it is the basis for notices of lis pendensin the first place.” High Mesain essence
arguesfor anarrow interpretation of theterm “affect,” such that only aparty with aninterest
in the title may be deemed to “affect” the title of the real estate. We disagree with High
Mesa sinterpretation of the statute becausethereisno evidencethat the L egislatureintended
for such anarrow interpretation.

{7} One purpose for filing a notice of lis pendensis to protect a party’ s interest in the
property. If a party has a personal interest in the property, the filing of a notice of lis
pendens protects the party’ sinterest by binding a subsequent purchaser to the “ proceedings
taken after the recording of the notice to the same extent as if [the purchaser] were made a
party tothe[underlying] action.” Id.; seeTitle Guar. & Ins. Co. v. Campbell, 106 N.M. 272,
277,742 P.2d 8, 13 (Ct. App. 1987) (explaining that if ajudgment is rendered for the party
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filing the notice of lispendens, “therights of that party relate back to the date of the notice”).
However, there are other purposes for the filing a notice of lis pendens.

{8  The notice of lis pendens is also designed to protect unidentified prospective
purchasersof property by alerting themto the existence of alawsuit that could affect thetitle
of the property. See Paulsonv. Lee, 745 P.2d 359, 361 (Mont. 1987) (stating that a“ second
purpose of the notice [of lis pendens] is to alert third parties interested in the subject
property, thereby protecting them from litigation attendant to the property”). Asexpressy
stated in Section 38-1-14, the filing of said notice provides “constructive notice” to
subsequent purchasers or encumbrancers of the property.

{9}  Under the common law doctrine of lis pendens, which was in effect prior to the
enactment of state statutes, “a purchaser of real property [that was] the subject of pending
litigation [took] title subject to any adverse interests ultimately adjudicated in such
litigation.” Hammersley v. Dist. Ct., 610 P.2d 94, 95 (Colo. 1980) (en banc). Thislis
pendensrulerequired all purchasers“to take notice, at their peril, of suits affecting thetitle
to property[.]” Id. (internal quotation marks and citation omitted). The common law rule
was harsh because “[i]t bound anyone who acquired an interest in property by the result of
pending litigation involving that property even though the interest [in the property] was
acquired without knowledge of thelitigation.” 1d. at 96. In response to the severity of the
common law rule of lis pendens, two things occurred. Courts limited lis pendens to cases
“directly operating onftitleasdistinguished from those dealing with use or possession[,]” and
legislatures adopted “statutes providing for the registry or recording of notice of the
pendency of certain actions.” Id. at 95-96 (internal quotation marks and citation omitted);
seeKokorichav. Estateof Keiner, 2010-NMCA-053,122, N.M. P.3d (No.
29,204, May 6, 2010) (holding that if no notice of lis pendens has been filed, the subsequent
purchaser is without constructive notice for purposes of determining whether that party is
a bona fide purchaser). Once the statutory mechanism was in place for providing
constructive notice and legal protection to subsequent purchasers of the property, the
limitationsin place under common law lispendenswereno longer necessary. Hammersley,
610 P.2d at 96 (explaining that under the common law lis pendens and prior to statutory
requirements for filing a notice of lis pendens, “some courts limited the types of litigation
within the rule to those claims directly operating on title”).

{10} Thisshiftin lis pendens jurisprudence is evident in New Mexico. Our Legislature
enacted the original version of the lis pendens statute in 1873. 8§ 38-1-14. Shortly after its
enactment, the Territorial Court in Bell v. Gaylord, 6 N.M. 227, 233, 27 P. 494, 495 (1891)
stated that “[t]he language of [the 1884 version of Section 38-1-14] is very plain, and
sufficiently comprehensive to embrace ‘all actionsin the district courts' affecting thetitle
to real estate, whether at law or in equity.” Subsequent cases affirmed the underlying
principles of the lis pendens statute by concluding that the filing of a notice of lis pendens
ismerely “arepublication of the pleadingsfiled in the pending judicial proceedings.” Title
Guar. & Ins. Co., 106 N.M. at 277, 742 P.2d at 13; see Superior Const., Inc. v. Linnerooth,
103N.M. 716, 719, 712 P.2d 1378, 1381 (1986) (Stowers, J., dissenting) (“ The notice of lis
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pendensis purely incidental to the action wherein it isfiled, and refers specifically to such
action and has no existence apart fromthat action.”). The plainlanguage of the statute along
with its well-devel oped history establish that where a party has standing to filealawsuit in
district court affecting the title to real property, Section 38-1-14 allows for the filing of a
notice of lis pendensin connection with the pending lawsuit. Filing anotice of lis pendens
thus is not limited to those cases in which the adverse party claims a beneficial interest in
the title to the property.

{11} Given the plain language of the statute, we do not adopt the strict interpretation of
“affect” asserted by HighMesa. TheLegislatureintended to allow thefiling of alispendens
under the circumstances of this case. The notice protected subsequent purchasers and
advanced the purpose of the statute. Judicial finality and economy were advanced because
the public had notice concerning the pending litigation involving High Mesa’ s subdivision.
To restrict the filing of anotice of lis pendens to circumstances where the filing party has
an actual interest in the property would contradict both the plain language and the purpose
of the statute. See Superior Const., Inc., 103 N.M. at 719, 712 P.2d at 1381 (stating that a
“notice of lispendens may be properly filed [when a] plaintiff pleadsacause of actionwhich
involves or affectsthe title to, or any interest in or a lien upon, specifically described rea
property” (alteration omitted) (emphasis added) (internal quotation marks and citation
omitted)); see also Paulson, 745 P.2d at 361 (holding that the defendant did not have to
show an actual claim to titlein order to file anotice of lis pendens); 14 Richard R. Powell,
Powell on Real Property § 82A.02[4][a] at 82A-15 (Michael Allan Wolf ed., Matthew
Bender 2008) (1949) (“Any legal action at law or suit in equity that involves property that
will be affected by a judgment or decree may be the basis for applying the lis pendens
doctrine.”).

{12} HighMesadirectsthisCourt’ sattentionto several casesit claimssupportitsposition.
These cases are distinguishable from the case before us. Although the district court in Ruiz
v. Varan found that the notice of lis pendens was improperly filed in part because “aclaim
of tittewas never involved in the[underlying] litigation[,]” the actual issue being addressed
on appeal involved the measurement of damages. 110N.M. 478, 479-80, 797 P.2d 267, 268-
69 (1990). The Supreme Court never addressed an issue of statutory construction under the
lis pendens statute, and the damagesissuein Ruizis not relevant to the issue raised by High
Mesa in the present case. In Moseley v. Superior Court, 223 Cal. Rptr. 116, 116-17 (Ct.
App. 1986), the underlying suit giving rise to thefiling of the notice of lis pendensinvolved
a lawsuit seeking to repeal an amendment to a local law enacted by the county board of
supervisorsthat could ultimately have an effect on 491 condominium units governed under
the provisions of said law. The trial court held the lawsuit “did not affect title or right of
possession” of theproperties. Id. at 117. The Californiaappellate court agreed and held that
the underlying suit attacking the legality of the law had only a potential impact on thetitle
to the property identified in the lis pendens and was too remote and indirect to meet the
requirement of affecting thetitle or right of possession of the property as set forthinthelis
pendens code. Id. at 117-19. Unlike the underlying suit in Moseley, the appeal in this case
will directly affect the title to the subdivision.
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{13} McCarthy v. Hurley, 510 N.E.2d 779, 781-82 (Mass. App. Ct. 1987) is the most
analogous case cited by Defendants. The court in McCarthy held that an appeal challenging
the lawfulness of a subdivision plat approved by town agencies did not affect the title for
purposes of filing a notice of lis pendens when the appealing party did not have an interest
in the title of the property. Id. Thisholding represents a split among various jurisdictions
regarding what is necessary to justify filing anotice of lis pendens. See, e.g., N. Coast Bus.
Park v. Super. Ct., 205 Cal. Rptr. 81, 82 (Ct. App. 1984) (holding that the party filing suit
must have areal interest in the property that affects the title to the property to support the
filing of a notice of lis pendens). On the surface, the holding in McCarthy seems to be
directly contrary to our positioninthiscase. However, acloser reading of McCarthy reveas
that the Massachusetts statutory scheme for public notice in the context of subdivision
development approvalsjustified the limitation imposed by the court for thefiling of anotice
of lispendensinland devel opment appeals. In Massachusetts, there are separate provisions
for notifying potential purchasers of litigation involving the subject property. McCarthy,
510 N.E.2d at 781 (explaining that for cases involving the subdivision control statute, G.L.
c. 41, 881BB, the subdivision control act “ providesfor notice of such litigation to the public
at large by requiring thefiling of notice with thetown clerk of any appeal from asubdivision
approva”). In addition, it is unlikely the subdivision would be developed in lieu of a
pending appeal. 1d. at 782 (explaining that G.L. c. 41, 8 81X prohibits the recording of a
subdivision plat unlessthecity or town clerk certifiesthat afinal judgment has been entered
inany appeal of thefinal plat approval). Thus, the Massachusetts publicisnot solely reliant
onthenoticeof lispendensfor notification of pending litigationin situationslikethe present
case. With public protections in place, the McCarthy court determined the lis pendens
statute was not intended to include suits that were covered under the subdivision control
statute and did not involve claimsof aninterestintitle. 1d. Sincewe do not have these same
statutory protectionsin New Mexico, weare not persuaded to follow the holding of the court
in McCarthy.

{14} Thefactual circumstances of the case before us provide an excellent example of why
the lis pendens statute applies to all claims that would directly affect the title to a specific
parcel of real property. Although Patterson did not have apersonal interest inthetitleto the
subdivision, it is not disputed on appeal that Patterson had standing to file the appeal in
district court. See NMSA 1978, § 47-6-15(B) (2005) (stating that “[a] party who isor may
be adversely affected by adecision of the board of county commissioners may appeal to the
district court”). The notice of lis pendens served as a republication of the pending appeal .
Without the notice of lis pendens or some other form of legal notification filed with the
county clerk’s office, the public and potential purchasers would not have known that the
approval of the subdivision and title to the resulting lots were tied up in litigation.
Numerous unknowing parties could have been injured if High Mesahad proceeded with lot
salesbeforethedistrict court ruled on the validity of the preliminary plat approval. Instead,
the notice of lispendensin thereal property records with the county clerk alerted the public
to the pending litigation.

{15} Patterson’ sappeal inthiscasefitssquarely within our interpretation of Section 38-1-
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14. The purpose of High Mesa's plat application was to divide alarge parcel of land into
smaller, individual lots, see NMSA 1978, § 47-6-2(K), (M) (2009), and to describe the
placement of utility and infrastructure easements, roads, land boundaries, and uniform
restrictions upon subsequent use of the property. Sce NM SA 1978, 8§ 47-6-3 (1996), 47-6-5
(1996), 47-6-11 (2009), 47-6-19 (1996). Asaresult of the subdivision process, titlefor High
Mesa slarger parcel of property would have been altered. Patterson’ sappeal sought to limit
or prevent the division of High Mesa' s larger parcel of land into smaller lots. Thetitlesto
the subdivided lots were clearly subject to change based upon the district court’sruling in
Patterson’ s appeal, and therefore the title was affected by the suit. Cf. Hammersley, 610
P.2d at 95-97 (holding that a proceeding to enforce adherence to building code requirements
set forth in restrictive covenants affected title to the property).

Failing to Seek a Stay Under Rule 1-074(S)

{16} High Mesanext asksusto reversethedistrict court’ s judgment because Defendants
never sought a judicial order staying the proceedings under Rule 1-074(S). High Mesa
argues that since the notice of lis pendens effectively acted as a stay when it clouded the
subdivision title, Defendants should have followed the requirements for filing a stay under
Rule 1-074(S). High Mesa's argument that Defendants were trying to effect a stay viaa
notice of lis pendensisincorrect. High Mesa confuses the markedly different reasons for
a stay and a notice of lis pendens. Defendants were not seeking a stay of High Mesa's
preliminary subdivision plat. Such an action would have stopped High Mesa from taking
any further action based upon its preliminary plat approval. Instead, Defendants, in filing
the notice of lis pendens, were only notifying the public and any subsequent purchasers of
the lawful appeal that could affect title to High Mesa s property. Although purchasers may
choose to wait or postpone their closings until the administrative appeal is resolved, High
Mesa would not be prevented from proceeding with the approval process beyond the
preliminary phase.

{17} Defendants did not have an obligation to seek a stay in connection with the appeal.
Rule 1-074(S) states that a*“ party appealing a decision or order of an agency may petition
the district court for a stay of enforcement of the order or decision of the agency.”
(Emphasisadded.) Under Rule 1-074(S), partieshavediscretionin requesting astay because
no language in the rule under Subsection (S) requires a party to seek a stay during an
administrative appeal. Defendantswere given theright to decidewhether they wanted to ask
the court to issue a stay and stop the administrative process while the appea was pending.
Defendants were under no obligation to seek a stay. Furthermore, the district court has
discretionto award astay. Id. (“Upon notice and hearing, the district court may grant astay
of enforcement of the order or decision of the agency[.]”). High Mesahasfailed to provide
us with any authority for its position that Defendants were required to obtain a stay under
Rule 1-074(S) prior to filing the notice of lispendens. Seelnre Adoption of Doe, 100 N.M.
764, 765, 676 P.2d 1329, 1330 (1984) (stating that if a party did not present the appellate
court with authority to support its argument, the court will assume no such authority exists).
We conclude Defendants did not err in failing to obtain a stay under Rule 1-074(S) prior to
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filing the notice of lis pendens.
Summary Judgment was Proper

{18} We have concluded that Defendants’ filing of the notice of lis pendens was not
improper. Asaresult, High Mesa has failed to prove an element of its malicious abuse of
process claim. See Durhamv. Guest, 2009-NM SC-007, 29, 145 N.M. 694, 204 P.3d 19
(explaining that one of the elementsfor the tort of malicious abuse of processis “the use of
processinajudicial proceeding that would beimproper intheregular prosecution or defense
of aclaim or charge’). Consequently, the district court did not err in granting summary
judgment on this claim.

{19} In order to prove the primafacie tort claim, High Mesa had to prove Defendants
filing of the notice of lis pendens was committed “with the intent to injure [them], or, in
other words, without justification[.]” Schmitz v. Smentowski, 109 N.M. 386, 395, 785 P.2d
726, 735 (1990). In its complaint, High Mesa, without citing any evidence, alleged that
Defendantsintended for therecording of the noticeof lispendensto injurethem. On appeal,
High Mesa continuesto argue that Defendants acted without justificationin filing the notice
of lis pendens and that “Defendants’ requisite injurious intent could be inferred from their
conduct in bypassing the stay provisions of Rule 1-074(S)[.]” We have already concluded
that Defendants’ filing of anotice of lis pendens was appropriate and that Defendants were
not obligated under Rule 1-074 to seek a stay before filing a notice of lis pendens. See
Lexington Ins. Co. v. Rummel, 1997-NM SC-043, 1112, 123 N.M. 774, 945 P.2d 992 (stating
that in proving prima facie tort, “[p]laintiffs bear a heavy burden to establish intent to
injure”). High Mesa also argues that the district court should not have granted summary
judgment on the prima facie tort clam since Defendants did not move for summary
judgment on that claim. We disagree because the district court could sua sponte grant
summary judgment aslong assummary judgment was proper. SeeMartinezv. Logsdon, 104
N.M. 479, 483, 723 P.2d 248, 252 (1986) (indicating that the district court could suasponte
grant summary judgment sincetherewere no material issuesof fact). Asaresult, thedistrict
court did not err in granting summary judgment in favor of Defendants on the prima facie
tort claim.

CONCLUSION
{20} Weaffirm the district court for the foregoing reasons.

{21} 1T ISSO ORDERED.

TIMOTHY L. GARCIA, Judge

WE CONCUR:



MICHAEL E. VIGIL, Judge

ROBERT E. ROBLES, Judge
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