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OPINION
KENNEDY, Judge.

{1}  Pursuanttoawrit of certiorari, requested by the City of Albuguerque, wereview the
district court’ sapplication of amunicipal impact fee ordinance and itsattendant regul ations.
The ordinance at issue, passed on December 10, 2004, by the City of Albuquerque and the
Albuquerque City Council (City), exempts devel opers from paying impact fees when they
possess development rights that vested prior to the ordinance’ s date of enactment. City of
Albuquerque, N.M., Code of Ordinances 8§ 14-19-1-12(D) (2004) (amended 2009)
(hereinafter ROA). Respondents, Andalucia Development Corporation, Inc., and SPS
Investments, LC (Developers), argue they were improperly required to pay the fee.
Developers claim that under the ordinance, adeveloper’ srightsin property vest at thetime
thecity’ sEnvironmental Planning Commission (EPC) approvesan unplatted subdivisionsite
plan.! The district court agreed. We reverse.

{2}  Asweexplainbelow, our interpretationindicatesthat adevel oper’ srightsvest under
the ordinance when the city approves a reliable platting pattern for a subdivision. The
district court improperly held that Developers' rights vested prior to the enactment of the
ordinance and incorrectly found that Developers had received “approval” under Brazos
Land, Inc. v. Board of County Commissioners, 115N.M. 168, 170, 848 P.2d 1095, 1097 (Ct.
App. 1993), creating common law vested rights. Such an analysis confusesthe common law
doctrine of vested rights with the vested rights contemplated by the ordinance. Asaresult,
we hold that the court erroneously invalidated the ordinance’ s two-year sunset provision.

BACKGROUND

{3}  Thefactsof this case are undisputed. In March 2001, the EPC approved asite plan
for subdivision of lands owned by Ray A. Graham, I1l, which included eight individual
tracts. Although no tracts were platted, the approved plan established tract boundaries,
vehicle access, bicycle and trail access, public transit access, internal circulation
requirements, building heights, setbacks, and common landscape standards. It provided
zoning for the entire devel opment and annexation of asmall portion from Bernalillo County
to the City. The plan stated that its goal would be to eventually plat each tract. Thereafter,
the devel opment proceeded in three phases. Phase 1 received approval in August 2003, and
Phase 2 received approval in November 2004. But Phase 3, the property at issue in this

The term, “plat,” as used in this opinion, is defined as “[a] graphic and written
description of alot or lotswith survey referencetiesto permanent survey monuments.” ROA
§ 14-14-1-6. In order to obtain subdivision approval, a developer must submit three such
plats: asketch plat, followed by apreliminary plat, and then afina plat. ROA § 14-14-3-
2(B) (1974). The sketch plat isfirst submitted to the City, which makes recommendations
that are later reflected in the preliminary plat. When the preliminary plat is approved, the
City has made a“commitment . . . that afinal plat conforming to the approved preliminary
plat and any conditionswill beapproved.” ROA §14-14-3-4(A) (2007). Thefinal plat isthe
recorded, “legal instrument which will allow transfer of land within the subdivision to take
place.” ROA 8§ 14-14-3-5(A)(1) (1974).



case, was not approved until August 2005, more than seven months after passage of the
impact fee ordinance.

{4}  TheEPC approved Phase 1in August 2003 as an amendment to the original site plan
for subdivision. That amendment indicated Phase 1's lot platting and further subdivided
Tract 1 into four smaller tracts that were designated 1A through 1D. It also designated
Tracts 1B through 1D as “bulk [t]racts for future development.” Itis Tract 1C with which
we are concerned in this case. In September 2003, the property was sold to Developers,
which then invested in further plans and improvements, including the submission of two
additional amendmentsto the original site plan for subdivision covering Phases2and 3. In
November 2004, the EPC approved thefirst of those, which was a second amendment to the
origina site plan for subdivision. It designated a platting pattern for Phase 2 of the
development and, like the amendment to devel op Phase 1, designated Tracts 1C through 1D
as “bulk [t]racts for future development.”

{5}  Thenext month, on December 10, 2004, the City passed the ordinanceat issueinthis
case. That ordinance requires developers to pay impact fees for development of new
property within the city and exemptsthose whose rights vested prior to its enactment. ROA
8§ 14-19-1-1; § 14-19-1-12(D). In August 2005, Developers received the third and final
approval for amendment of the original site plan. That amendment provides for Phase 3 of
the development and designates a platting pattern and subdivision layout for Tract 1C. On
November 30, 2005, the City determined that Devel opers had vested rightsin Phases 1 and
2 prior to the enactment date of the ordinance because the amendments covering those
phases indicated platting patterns for individual lots. Property covered by Phases 1 and 2
was therefore exempt from impact fees. But because platting for Phase 3/Tract 1C was not
approved until after enactment of the ordinance, the City determined that Developers’ rights
in that property were not vested within the exception. Thus, the City notified Developers
that it would be required to pay impact fees for Phase 3/Tract 1C. Developers objected.
They argued that the March 2001 original site plan for subdivision gave them vested rights
in Phase 3/Tract 1C, but the City’s Impact Fee Administrator (IFA) was unpersuaded. As
he explained, “the original [March 2001] site development plan for subdivision was for a
bulk land plat [and such a plan] does not rise to the level of a right to proceed with
development becauseit only definesthe zoning parametersor entitlementsfor aparcel —the
parcel will require further review and approval to acquire . . . development rights.”

{6} Developers challenged the IFA’s decision and appealed to the EPC. Again,
Developers argued that the EPC’'s March 2001 approval of the original site plan for
subdivision conferred vested rights. Asaresult, their rightsin Phase 3/Tract 1C vested prior
to the enactment of the impact fee ordinance and should trigger the exemption. This
argument failed to persuade the EPC, which concluded that such vested rights* arethose that
would allow aproperty owner to proceed with devel opment subject to technical compliance
with the approved site development plan.” Bulk land subdivision plans, like the one
submitted in March 2001 do not confer devel opment rights

because they require . . . further intermediary approval to proceed with
development, and are therefore not the type of approval that establishes
vested rights. . . . The approval of a bulk land subdivision or a site
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development plan for abulk land subdivision does not result in avested right
under the impact fee ordinances.

Those approvals do not “allow a property owner to proceed to develop” the property.

{7} Developers renewed their argument on appeal to the City, which appointed an
independent hearing officer to consider the matter. The hearing officer recommended that
the City reverse the decision of the EPC, stating that “the number of future approvals
necessary [for development of the property] is irrelevant.” The original approva of
Developers' site plan for subdivision was, he stated, sufficient for impact fee exemption
under the ordinance. However, despite the hearing officer’s recommendation, the City
decided to hold itsown hearing, and it did so on August 21, 2006. Afterwards, it published
adecision along with formal findings of fact, finding that “[a] development that [has] not
progressed to the point of having committed to any specific lot configuration, location or
layout should not be considered to have avested right for purposes of avoiding impact fees.”
“[WI]ith respect to the land now at issue [Phase 3/Tract 1C] there was no approval [prior to
the ordinance’s enactment] for any lots . . . such as were intended to constitute a vested
right.” Thus, stating that the interpretation of the IFA was entitled to deference, the council
affirmed the EPC decision denying the exemption to Phase 3/Tract 1C and disregarded the
conclusion of the independent hearing officer.

{8} Developersagain sought review, thistimeinthedistrict court. Oral argumentswere
held on January 8, 2008, and the court reviewed the case onitsmerits, reversing thedecision
of thecity council. Initswritten order, it found that Developers’ rightsin Phase 3/Tract 1C
of the project vested at the time the EPC approved the original site plan for subdivision in
March 2001. The court concluded that Developers' rights were vested under common law
because Devel opers*purchased Tracts 1 and 2 subsequent to [March 2001] in reliance upon
the approved Original Site Plan and substantially changed [their] position by expending
millions of dollars in furtherance of developing [those tracts] prior to” enactment of the
impact fee ordinance. The court cited Brazos Land in support of its decision. That case
provides a two-pronged test for whether a party’s rights are vested: “First there must be
approval by theregulatory body, and second, there must be a substantial change in position
inreliancethereon.” BrazosLand, 115N.M. at 170, 848 P.2d at 1097. The court concluded
that both prongs were met.

{9}  Thecourt asofoundthat Developers rightsvested under thelanguage of theimpact
feeordinanceitself. Interpreting the ordinance, it concluded that [ v]ested rightsrecognized
under the Impact Fees Ordinance are consistent with the common law vested rightsin the
development of Tracts 1 and 2, to which [Developers are] entitled.” The original March
2001 site plan for subdivision “establishe[d] a development right,” and, as stated in the
Albuqguerque Development ProcessManual (DPM), avested right “ shall mean devel opment
rights.” Thus, because Developers had a“development right,” they aso had “ vested rights
under the Impact Fees Ordinance.”

{10} Finadly, the district court analyzed the ordinance’ s expiration provision. It states,
“[v]ested rights arising from approvals shall expireif abuilding permit has not been issued
within two years from the effective date and impact fees may be assessed and collected
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thereafter.” ROA 8§ 14-19-1-12(D). Because common law vested rights are “ established
rights which cannot be taken away arbitrarily,” the court concluded, “[t]he Expiration
Provisions in the [ordinance] and the DPM are void and of no effect.” Thus, “the [City’s
d]ecision to uphold the assessment of impact feesisnot in accordance with applicable law,
and therefore, should be reversed.”

{11} On certiorari, the City argues that the decision was in accordance with applicable
law. Thedistrict court erred, the City claims, and its order should be reversed. We agree
because (1) thedistrict court’ sinterpretation of the ordinance wasincorrect; (2) Developers
did not meet the test for common law vested rights set out in Brazos Land and, at any rate,
because a common law vested rights analysisis inapplicable to the vested rights exception
in the ordinance; and (3) the district court improperly invalidated the ordinance’ stwo-year
sunset provision.

DISCUSSION
A. STANDARD OF REVIEW

{12}  Oncertiorari in an administrative appeal of thistype, we apply “the same statutorily
defined standard of review asthe district court.” Lantzv. Santa Fe Extraterritorial Zoning
Auth., 2004-NMCA-090, 1 5, 136 N.M. 74, 94 P.3d 817. Thus, this Court may reverse
decisionswhere“theadministrativeentity . . . acted fraudulently, arbitrarily, or capriciously;
if the decision was not supported by substantial evidence in the whole record; or if [it] did
not act in accordance with the law.” Miller v. Bd. of County Comm’rs, 2008-NMCA-124,
116, 144 N.M. 841, 192 P.3d 1218 (alteration in original) (internal quotation marks and
citation omitted). We “conduct the same review of an administrative order as the district
court sitting in itsappellate capacity, while at the same time determining whether thedistrict
court erredinthefirst appeal.” Rio Grande Chapter of Serra Clubv. N.M. Mining Comm’n,
2003-NM SC-005, 1 16, 133 N.M. 97, 61 P.3d 806 (filed 2002). We review any lega
interpretations of the lower court de novo. Gallup Westside Dev., LLC v. City of Gallup,
2004-NMCA-010, 1 10, 135 N.M. 30, 84 P.3d 78 (filed 2003).

B. ALBUQUERQUE’'SIMPACT FEE ORDINANCE

{13} Under the New Mexico Development Fees Act, municipalities may assess impact
feeson new devel opment withintheir jurisdiction. NM SA 1978, §5-8-3 (2001) (authorizing
the imposition of impact fees for municipalities); NMSA 1978, § 5-8-2(1) (1993) (defining
an impact fee as “a charge or assessment imposed by a municipality or county on new
development in order to generate revenue for funding or recouping the costs of capital
improvements or facility expansions necessitated by and attributable to the new
development”); ROA § 14-19-(1-4)-4. On December 10, 2004, the City enacted an
ordinance imposing such fees. See DPM ch. 18, § 3(B)(2)(c). In order to compensate for
agiven development’ simpact on public safety, roadways, drainage, and parks, see ROA 8§
14-19-(1-4)-6(A) (“Findings and Declarations’), the ordinance imposes fees on all new
developments according to several criterion. ROA § 14-19-(1-4)-13(D)(1)-(4).



{14} As stated above, the ordinance exempts devel opers from paying the fee as long as
their development rights vested prior to December 10, 2004. ROA § 14-19-(1-4)-12(D).
The exemption provides,

Notwithstanding any other provision of § 14-19-1-1, development
approvals resulting in vested rights acquired prior to the enactment date of
§14-19-1-1 aredeemed to have satisfied the requirementsof § 14-19-1-1 and
no additional impact fees shall be assessed or collected against such
properties under § 14-19-1-1. Vested rights arising from approvals shall
expire if a building permit has not been issued within two years from the
effective date and impact fees may be assessed and collected thereafter.

ROA § 14-19-1-12(D). In order to implement the ordinance, the City promulgated
regulations that further define when a developer’s rights vest. In pertinent part, those
regulations beginwith asimplerestatement of thegeneral exception fromthecity ordinance.

C. Development approvals resulting in vested rights acquired
prior to December 10, 2004[,] shall not be subject to an impact fee.
However, development approvalsresulting in vested rights acquired prior to
December 10, 2004[,] shall be subject to an impact fee if a building permit
has not been procured within two (2) years of the effective date of the Impact
Fee Ordinances.

DPM ch. 18, 8 3(B)(2)(c). Theregulation then attemptsto clarify when adeveloper’ srights
vest under the ordinance.

d. For the purpose of the Impact Fee Ordinances and these
Administrative Rules, vested rights shall mean development rights acquired
and resulting from building permit approval, final plat approval, preliminary
plat approval, or EPC or DRB site plan for subdivision or site plan for
building permit approval obtained prior to the enactment date (December 10,
2004) of the Impact Fee Ordinance. Vested rights arising from such
approvalsshall expireif abuilding permit has not been issued within two (2)
yearsfrom the effective date of the Impact Fee Ordinance and the impact fee
may be assessed and collected thereafter.

DPM ch. 18, § 3(B)(2)(d). Finaly, the ordinance defines a site plan for subdivision as

(1)  Anaccurateplan at ascaleof at least 1 inchto 100 feet which
covers at least one lot and specifies:

@ For Subdivision. The site, proposed use, pedestrian
and vehicular ingress and egress, any internal circulation requirements and,
for each lot, maximum building height, minimum building setback, and
maximum total dwelling units and/or nonresidential uses’ maximum floor
arearatio.



ROA § 14-16-1-5(B)(1)(a).

{15} To summarize, any developer whose rights vested prior to December 10, 2004, is
exempt from impact fees under the ordinance. ROA 8§ 14-19-(1-4)-12(D). A developer’s
rights vest when that developer acquires “development rights’ as aresult of, for example,
EPC approval of a site plan for subdivision. DPM ch. 18, 8 3(B)(2)(d). Thus, we must
determine when adevel oper acquiresadevelopment right. The City arguesthat such aright
is created upon approval of a“reliable platting pattern,” whereas Devel opers contends that
a development right is created automatically upon EPC approval of a site plan for
subdivision. We consider the merits of each.

{16} Boththe city council and the city’ sIFA support the notion that a developer’ srights
do not vest until it receives approval for a reliable platting pattern. As the city council
stated, any “devel opment that ha[s] not progressed to the point of having committed to any
specific lot configuration, location[,] or layout should not be considered to have a vested
right.” Mr. Jack Cloud is the city’s IFA, and as such, he is the individual responsible for
interpreting the DPM and assessing impact fees. He testified at both hearings before the
independent hearing officer and the city council. At the city council hearing, he stated,

Y ou know, I think you haveto interpret: Whereisth[€e] threshold [for
vested rights]? What does “ Site Plan for Subdivision” mean, in terms of a
vested right?

| would urge you to consider that [the subdivision] needs to have a
platting pattern that gives [the developer] a reliance that, “Now we know
what we' re going to build here. We' ve got something going. We don't just
have zoning parameters of height, setback, density. We have a platting
pattern. We have gone through the steps to get far enough along in the
development.”

Once areliable platting pattern has been approved, Cloud continued, “[t]he next few steps
should not be abig deal. They should be aformality. Once you have that Site Plan [f]or
Subdivision that shows your lots, the [Development Review Board] is, pretty much, bound
to approve your preliminary plat and then bound to approve your final plat.” Conversely,
prior to approval of areliable platting pattern for asubdivision’ slots, further approvalsfrom
the EPC remain necessary, as no individual lots for houses or other structures have been
designated.

{17} Developers argue that development rights are acquired much earlier in the process.
They contend that EPC approval of asite plan for subdivision, without a platting pattern for
individual lots, automatically confers development rights. The argument relies entirely
upon: (1) thecommon law notion of vested rights, which we consider below; and (2) aplain
language interpretation of DPM ch. 18, 8§ 3(B)(2)(d). The plain language of that section
states that “ vested rights shall mean development rights acquired and resulting from” asite
plan for subdivision approval by the EPC. 1d. Neither party disputes that the March 2001
EPC approval at issueinthiscasewasfor asite planfor subdivision. See ROA § 14-16-1-5.
Indeed, it is labeled as such. Thus, because they received such an approval, Developers
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contend, they received development rights. Developers provide no other evidence of their
vested rights outside of common law, which we discuss below.

{18} Theproblemwith Developers' reading of theregulation liesin their assumption that
a development right must always flow from EPC approval of a site plan for subdivision.
Essentially, Developers argue that the two are equivalent. But DPM Chapter 18, Section
3(B)(2)(d) says something quite different. That section confers a vested right when a
development right is acquired by, and results from, asite plan for subdivision approval. 1d.
This proposition could just as easily be stated in the negative; that is, when a devel opment
right isnot acquired by, or resulting from, asite plan for subdivision approval, avested right
has not been conferred. Developers interpretation is therefore incorrect. The City’s
position seems far more reasonable; it remains consistent with the language of the DPM,
while at the same time setting an absolute threshold on the moment of vesting. Had the
drafting committee for the DPM intended EPC approval of a site plan for subdivision to
automatically create vested rights, it could have easily drafted the regul ation to say as much.
Instead, it chose to include various approvals only after they have created a devel opment
right. Furthermore, because the interpretation of the IFA was within his professiona
purview, wasreasonabl e, and was not otherwiseinconsi stent with the law, we arecompelled
to accord it deference. See Rio Grande, 2003-NM SC-005, 25 (holding that courts “will
confer a heightened degree of deference to legal questions that implicate special agency
expertise or the determination of fundamental policies within the scope of the agency’s. .
. function” (internal quotation marks and citation omitted)); Hyde v. Taos Mun.-County
Zoning Auth., 113 N.M. 29, 31, 822 P.2d 126, 128 (Ct. App. 1991) (according substantial
weight to a municipality’s application of its own ordinance where the decision was
“reasonable, supported by substantial evidence, and within” its authority). Therefore, we
hold that under the ordinance adevel oper receives devel opment rights consistent with DPM
ch. 18, 8 3(B)(2)(d) at thetime it receives approval for areliable platting pattern.

{19} Developers original site planfor subdivision, approved by the EPC in March 2001,
did not confer the development rights necessary to establish vested rights under the
ordinance. That plan definesbulk land tracts, establishes zoning for the entire devel opment,
and seeks annexation for a portion not already within the City’s boundaries. As the plan
states, “Currently, all of the land covered by this Site Plan for Subdivision is unplatted. . .
. Thegoal isto. .. plat all of thesetracts.” And under adescription of thesiteitself, it states,
“The site consists of unplatted land, approximately 230.8 acreq.]” Based on our
interpretation of ROA § 14-19-(1-4)-12(D) and DPM ch. 18, § 3(B)(2)(d) above, we hold
that such a site plan for subdivision, because it does not provide areliable platting pattern,
cannot confer development rights and likewise does not confer vested rights under the
ordinance. The City also reached this conclusion, and because it was neither fraudulent,
arbitrary, nor capricious, we hold that the district court erred in reversing it. See Miller,
2008-NMCA-124, 1 16.

{20} Yet, to complicate matters, the district court commingled itsinterpretation of vested
rights under the ordinance with an application of common law vested rights under Brazos
Land. Thetwoaredistinct. Indeed, asdescribed below, if Developerswere ableto establish
common law vested rights, the City’s ordinance would cease to apply at all. There would
thus be no need for an analysis of the exception. Nevertheless, we settle the matter by
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holding that Devel opersestablished no common law vested rights. TheMarch 2001 siteplan
for subdivision approved by the EPC was insufficient to constitute approval under Brazos
Land, and thus, the City’ s decision to impose the fee was not contrary to law. See Miller,
2008-NMCA-124, 1 16.

C. THE DISTRICT COURT INCORRECTLY CONCLUDED THAT
DEVELOPERS RIGHTSWERE VESTED AT COMMON LAW

{21} In New Mexico, the vested rights doctrine protects a developer from shifting
governmental regulations. KOB-TV, L.L.C. v. City of Albuquer que, 2005-NM CA-049, 114,
137 N.M. 388, 111 P.3d 708. After adevel opment has begun under one regulatory scheme,
the doctrine restricts government from modifying that scheme or imposing another prior to
the development’ scompletion. Id. 13. Inorder to establish avested right, adevel oper must
prove two elements. (1) “approval by the regulatory body” and (2) a substantial changein
positioninreliance on that approval. BrazosLand, 115N.M. at 170, 848 P.2d at 1097. The
district court reasoned that the two prongs were met when, first, the EPC approved the
original site plan for subdivision and, second, Developers purchased the property and
expended “ millionsof dollarsinfurtherance of developing Tracts1and 2.” That application
of the law was incorrect. The EPC's approval of Developers original site plan for
subdivision was insufficient to constitute the approval necessary to confer a vested right.

{22}  This Court’s opinion in Gallup Westside Devel opment, 2004-NMCA-010, guides
our holding. In that case, a municipality issued final plat approval conditioned on the
developer’ scompletion of certaininfrastructureimprovements. Id. 2. Thedeveloper later
claimed that their rights were vested, prohibiting the city from applying subsequent
requirements. Id. 9. This Court applied the two-pronged test from Brazos Land and held
that the developer satisfied neither. Gallup Westside Dev., 2004-NMCA-010, 1 13. Asthe
Court concluded, “ The[c]ity did give final plat approval to the subdivision. Nevertheless,
the first prong of the vested rights test is not met as long as revocation of that approval
remains apossibility.” 1d. §14. Thus, where amunicipality retains the discretion to deny
final plat approval for a subdivision, there can be no vested right in a developer. 1d. “A
vested right is nothing more than the power to do certain actions or possess certain things
lawfully.” KOB-TV, 2005-NM CA-049, 1 16 (internal quotation marksand citation omitted).
In re Sundance Mountain Ranches, Inc., 107 N.M. 192, 194, 754 P.2d 1211, 1213 (Ct. App.
1988), heavily relied upon by BrazosLand, al so supportsour conclusion. Asthe Court held,

[g]enerally, a property developer is vulnerable to shiftsin zoning or other
land use regulations occurring during the preparatory stages of his project.
By issuing approvals preparatory to a building permit, the government
makes no representation that the developer will be exempt from changing
land-use regulations; he must comply with the ordinances in effect at the
time he secures a building permit. Once the developer secures a building
permit and expends a considerable sum of money in reliance on it, he may
acquire a vested right which protects him against shifting governmental
regulation.

Sundance Mountain Ranches, Inc., 107 N.M. at 194, 754 P.2d at 1213 (internal quotation
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marks and citation omitted) (emphasis added). As the authors of American Law Reports
state, prior to receiving a permit or a license to actually begin a particular project, a
developer must abide by subsequently amended law.

[t is generally acknowledged that a change in the law pending an
application for apermit or licenseisoperative asto such application, and that
the law as changed, rather than as it existed at the time the application was
filed, determines whether the permit or license should be granted.

R. J. Fox, Annotation, Change in Law Pending Application for Permit or License, 169
A.L.R. 584 (2009).

{23} In the instant case, the City’s March 2001 approval of Developers site plan for
subdivision activated no common law vested right. That approval, titled “Site Plan for
Subdivision,” established zoning and annexation. It established tract boundaries, setbacks,
vehicular access, pedestrian access, and several other important preliminary matters. Y et,
it clearly remained subject to subsequent City approvals, and continuance of the project
remained entirely within the City’ sdiscretion. Indeed, the plan isexplicit. “Currently, all
of theland covered by this Site Plan for Subdivision isunplatted. . .. Thegoal isto. .. plat
all of thesetracts.” Furthermore, asthe IFA indicated, even after aplatting pattern has been
established for individual lots, there are at least two further required approvals, one for a
preliminary plat, and another for afinal plat. At that time, a developer would be free to
apply for abuilding permit. Because Devel opers had only received approval of an unplatted
site plan, they did not receive common law vested rights. The law is well-established.
Developers purchased a piece of property which had successfully completed an early stage
intheapproval process. Based onthat approval, Devel opers continued to expend money and
resourcesinfurtherance of completing the development. Understandably, Developers argue
that they had vested rights at common law. But such an approval, at such an early stage,
remained subject to several subsequent committee approvals and conferred no discernable
right to continue in the development process as contemplated in the site plan.

{24} Developers' insistencethat the EPC’sMarch 2001 approval gavethem vested rights
pursuant to the language of the ordinance is understandable, but as the above analysis
indicates, Brazos Land, when considered alongside Gallup Westside Development and
Sundance Mountain Ranches, clearly leads to the conclusion that no vested rights were
created at common law. What is more, if common law vested rights had been created as
Developers assert, those rights would exempt Developers from the entire impact fee
ordinance, not just the exception regarding vested rights. Developers reliance on the
common law to selectively interpret the ordinance resultsin much confusion. At every step
in this matter, Devel opers have dovetailed the ordinance with the doctrine of common law
vested rights. The two are distinct, and we reject such an analysis.

{25} Wealsorgect Developers argument that because Phase 3/Tract 1C wasnot a“ new
development” under the ordinance, the ordinanceisentirely inapplicable. Developers’ brief
providesno citation to therecord demonstrating where thisargument was preserved, and our
review revealsnone. Appellate courtswill not consider issuesthat went unpreserved at the
district court level. Aragon & McCoy v. Albuquerque Nat’| Bank, 99 N.M. 420, 424, 659
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P.2d 306, 310 (1983).

D. THE DISTRICT COURT IMPROPERLY INVALIDATED THE
ORDINANCE'STWO-YEAR SUNSET PROVISION

{26} Finaly, we consider the district court’s invalidation of the ordinance’s two-year
sunset provision. Asstated above, the ordinance providesthat “[v]ested rightsarising from
approvals shall expire if a building permit has not been issued within two years from the
effective date and impact fees may be assessed and collected thereafter.” ROA 8§ 14-19-(1-
4)-12(D); DPM ch. 18, 8 3(B)(2)(c)-(d). Thedistrict court reasoned that “[v]ested rightsare
considered established rights which cannot be taken away arbitrarily[.]” Therefore, the
ordinance was “void and of no effect.” Again, this analysis finds root in the common law,
not the ordinanceitself. Assuch, itisincorrect. Aswediscussabovein detail, vested rights
under Brazos Land are different from the vested rights contemplated by the ordinance at
issue here. Admittedly, the district court was correct in its reading of common law vested
rights. Such rightscannot be arbitrarily taken away. However, this ordinance does not take
away such rights. It smply states that even if a developer qualifies for the exemption, it
must still pay impact feesif it does not apply and receive a building permit for the project
within two years. The sunset provision does not divest devel opers of common law vested
rights, and we hold that it remains valid.

CONCLUSION

{27}  For the reasons stated above, we reverse the order of the district court and hold that
the March 2001 EPC approval of Developers origina site plan for subdivision was
insufficient to confer vested rights under either the ordinance or the common law. We also
hold that the district court’ sinvalidation of the ordinance’ s sunset provision was error.

{28} IT ISSO ORDERED.

RODERICK T. KENNEDY, Judge

WE CONCUR:

CYNTHIA A. FRY, Chief Judge

CELIA FOY CASTILLO, Judge
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