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VANZI, Judge.

{1}  Progressive Northwestern Insurance Company (Progressive) appeals the district
court’ sgrant of summary judgment in favor of the Appellees, Donald Romero and Theresa
Romero (the Romeros). Progressive contends that the district court erred when it held that
the Romeros’ purchase of uninsured motorist coverage in amounts lower than the liability
limits of their policy was arejection of uninsured motorist coverage.

{2}  The district court concluded that New Mexico law requires insurers to offer
uninsured motorist (UM) and/or underinsured motorist (UIM) coverage up to the liability
limitsin an automobile insurance policy; that the Romeros' selection of alesser amount of
UM/UIM coverage constituted a rejection of UM/UIM coverage equal to the difference
between the two types of coverage (UM/UIM and liability); and because Progressive failed
to obtain avalid written rejection of that coverage, UM/UIM coverage equal to theliability
limits of the Romeros' policy will be read into the policy. We affirm.

BACKGROUND

{3}  Thefactsof this case are not in dispute. Progressive issued a business automobile
insurance policy (the Policy) to Donald Romero as sole proprietor of AllTech Electric. The
Policy contained single liability limits of $100,000 each accident and UM/UIM limits of
$50,000 per person and $100,000 per accident. The Policy period at i ssuewasfrom October
18, 2005, through October 18, 2006. Three vehicles were insured under the Policy. The
Romerosreceived a copy of the Policy which contained a standard declarations pagelisting
theamount of liability and UM/UIM coverage. The Policy did not contain arejection of any
amount of UM/UIM coverage.

{4}  On September 23, 2006, Mr. Romero was involved in an accident caused by the
negligence of an uninsured motorist. The Romeros made a demand against the Policy for
UM/UIM coveragein theamount of $300,000, which represented UM/UIM coverage at the
liability limits of the Policy; that is, $100,000 stacked for each of the three vehicles covered
under the Policy. Progressive tendered, and the Romeros accepted, UM coverage of
$150,000. Thissum represented the undisputed UM benefits due under the Policy, which
was $50,000 UM/UIM per person, stacked for the three insured vehicles.

{5}  The Romeros subsequently brought suit in district court seeking declaratory relief.
TheRomeros' complaint asked the court to declarethat they had not madeawrittenrejection
of UM coverage equal to their liability limits and that the maximum total UM coverage
limits available to them under the Policy was $300,000 per person. Progressive filed a
motion to dismiss the complaint, which was denied by the district court. The parties
subsequently filed cross motions for summary judgment.



{6}  Thedistrict court granted the Romeros’ motion for summary judgment and denied
Progressive’ smotion for summary judgment. Progressivefiled atimely appeal of that ruling.

{7}  Initsappeal, Progressive argues that under New Mexico law, it isonly required to
offer UM/UIM coverage equal to the minimum liability coverage required by law; that the
Romeros' choice to purchase UM/UIM coverage in an amount less than the liability limits
of the Policy was not arejection of UM/UIM coverage; and that the declaration page of the
Policy provided sufficient information regarding coverageto meet New Mexico’ sregul atory
requirements. Progressive also argues that because an insurance policy is a contract, it
should beinterpreted under the law of contracts. Finally, Progressive arguesthat evenif it
wasrequired to offer UM/UIM coverage up to theliability limits of the Policy, therewasno
harm because it has aready paid benefits to the Romerosin excess of the liability limits of
the Policy.

DISCUSSION
Standard of Review

{8  “Summary judgment isappropriatewherethereareno genuineissuesof material fact
and the movant is entitled to judgment asamatter of law.” Self v. United Parcel Serv., Inc.,
1998-NM SC-046, 16, 126 N.M. 396, 970 P.2d 582. “An appeal from the grant of amotion
for summary judgment presents a question of law and is reviewed de novo.” Montgomery
v. Lomos Altos, Inc., 2007-NM SC-002, 116, 141 N.M. 21, 150 P.3d 971 (filed 2006). “All
reasonable inferences are construed in favor of the non-moving party.” Id. (interna
guotation marks and citation omitted). “The meaning of language used in a statute is a
guestion of law that wereview denovo.” Cooper v. ChevronU.SA,, Inc., 2002-NM SC-020,
116, 132 N.M. 382, 49 P.3d 61.

Analysis

{9}  UM/UIM insurance coveragein New Mexico isregulated by the uninsured motorist
statute contained in NMSA 1978, Section 66-5-301 (1983). Our Supreme Court has
interpreted this statute to require insurersto offer UM/UIM coverage to their insureds, and
if theinsured rejects such coverage, to attach awritten rejection of UM/UIM coverageto the
policy. See Romero v. Dairyland Ins. Co., 111 N.M. 154, 159, 803 P.2d 243, 248 (1990);
seealso Kaiser v. DeCarrera, 1996-NM SC-050, 18, 122 N.M. 221, 923 P.2d 588 (holding
that rejection must be made a part of the policy). The Court has further stated that where a
rejection is not made part of the policy, UM/UIM coveragewill beread into the policy. See
Romero, 111 N.M. at 155, 803 P.2d at 244.

{10} This case presents two questions of first impression in New Mexico: (1) whether
New Mexico law requires insurers to affirmatively offer UM/UIM coverage equal to the
amount of liability coverageinan automobileinsurance policy; and (2) whether the purchase
of alesser amount of UM/UIM coverage by an insured constitutes arejection of UM/UIM
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coverage. To answer these questions, we examine the statute, associated regulations, and
New Mexico case law. We address each of Progressive’s argumentsin turn.

New Mexico Law Requires That InsurersOffer UM/UIM Coverage up tothe Amount
of Liability Coverage

{11} Progressive argues that the following language in New Mexico's UM/UIM statute
requirestheinsurer to offer UM/UIM coverage equal to the minimum liability limits set out
in NMSA 1978, Section 66-5-215 (1983) and permitstheinsured to request more UM/UIM
coverage up to the amount of the insured’ s liability limits on the policy.

{12}  Section 66-5-301(A) provides asfollows:

No motor vehicleor automobileliability policy insuring against lossresulting
from liability imposed by law for bodily injury or death suffered by any
person and for injury to or destruction of property of othersarising out of the
ownership, maintenanceor use of amotor vehicleshall bedelivered or issued
for delivery in New Mexico with respect to any motor vehicle registered or
principally garaged in New Mexico unless coverage is provided therein or
supplemental thereto in minimum limits for bodily injury or death and for
injury to or destruction of property as set forth in Section 66-5-215 NMSA
1978 and such higher limits as may be desired by the insured, but up to the
limits of liability specified in bodily injury and property damage liability
provisions of the insured's policy, for the protection of persons insured
thereunder who are legally entitled to recover damages from owners or
operators of uninsured motor vehicles because of bodily injury, sickness or
disease, including death, and for injury to or destruction of property resulting
therefrom, according to the rules and regulations promul gated by, and under
provisions filed with and approved by, the superintendent of insurance.

Section 66-5-301(A).

{13} Inother words, Progressive argues that it is the insured’ s responsibility to request
additional coverage, not the insurer’s responsibility to offer it. We disagree.

{14} Theissuehereisone of statutory interpretation. Ininterpreting statutory provisions,
the guiding principle should be to determine and give effect to the intent of the Legidature.
Hovet v. Allstate Ins. Co., 2004-NM SC-010, 1 10, 135 N.M. 397, 89 P.3d 69. In order to
determine legidative intent, “we look not only to the language used in the statute, but also
to the purpose to be achieved and the wrong to be remedied.” 1d.

{15} Our Supreme Court has given specific guidelines for interpreting the uninsured

motorist statute. The Court hasrecognized that Section 66-5-301 “embodiesapublic policy
of New Mexico to make uninsured motorist coverage a part of every automobile liability
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insurance policy issued in this state, with certain limited exceptions. The statute was
intended to expand insurance coverage and to protect individual members of the public
against the hazard of culpable uninsured motorists.” Romero, 111 N.M. at 156, 803 P.2d at
245. Furthermore, in order to implement theremedial purpose of the statute, the statute must
be liberaly interpreted and “language in the statute that provides for an exception to
uninsured coverage should be construed strictly to protect theinsured.” 1d.

{16} Applying these guidelines of statutory interpretation, we read Section 66-5-301(A)
to require insurers to offer UM/UIM coverage of not less than the minimum amount
statutorily required and up to thelevel of liability coverage contained withinthepolicy. The
language of the statute states that insurers must provide UM coverage in “minimum limits
... as set forth in Section 66-5-215 NM SA 1978 and such higher limits as may be desired
by the insured, but up to the limits of . . . liability provisions of the insured's policy.”
Section 66-5-301(A) (emphasis added). We interpret this provision to place two equally
weighted requirements on insurers. First, insurers are required to provide UM/UIM
coverage of not lessthan the minimum statutory requirement. Second, insurersarerequired
to provide UM/UIM coverage up to the limits of the liability coverage contained within a
given policy.

{17} We hold that the Legislature intended that insureds have the option of purchasing
UM/UIM coverage up to the liability limits of the policy. Thisinterpretation of the statute
is consistent with our opinion in Sate Farm Mut. Auto. Ins. Co. v. Marquez, where we
concluded that “the [L]egislature intended for uninsured motorist coverage to apply in the
sameamountsand inthe sameterritory asaparticular policy providesfor liability coverage.”
2001-NMCA-053, 17, 130 N.M. 591, 28 P.3d 1132.

{18} Progressivearguesthatin Pielhauv. RLI Ins. Co., 2008-NMCA-099, 144 N.M. 554,
189 P.3d 687, cert. quashed, 2009 -NMCERT- 002, 145 N.M. 705, 204 P.3d 30, this Court
interpreted the statute to only require insurers to offer minimum levels of UM/UIM
coverage. Therefore, according to Progessive, there is no need to reject coverage that is
greater than the minimum levels required. We disagree.

{19} InPielhau,thisCourt declaredtheNew Mexico UM statuteto beaminimum/iability
statute, and as such, the statute requires motorists to maintain at least minimum liability
coverage. Id. 112. Wefurther stated that “New Mexico has no requirement that uninsured
coverage must equal the policy’ scoveragefor bodily injury and property liability.” Id. This
istrue; New Mexico doesnot have such arequirement. Infact, New Mexico hasno absolute
requirement that an automobile insurance policy contain any UM/UIM coverage, as
evidenced by thefact that theinsured isfreeto waive all UM/UIM coverage, aslong assuch
coverageis properly waived.

{20} New Mexico does, however, have a statutory requirement that insurers offer

UM/UIM coverage to insureds that purchase automobile insurance. The lack of a
requirement that a policy contain UM/UIM coverage in a specific amount does not obviate
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the statute’ s unambiguous requirement that insurers must offer UM/UIM coverage and that
they must offer such coverage at a level equa to the liability limits of the policy. See
Section 66-5-301.

{21} Progressivealso urgesadifferent interpretation of the statute based onitsview of the
legislative history associated with the uninsured motorist statute. We do not find this
argument persuasive. New Mexico does not have a state-sponsored system of recording
legidative history, and our Supreme Court has long-held that legidative history is not
persuasive in determining legidlative intent. “It is the policy of New Mexico courts to
determine legidative intent primarily from the legislation itself. . . . If the intentions of the
Legidlature cannot be determined from the actual language of a statute, then we resort to
rules of statutory construction, not legislative history.” Regents of Univ. of N.M. v. N.M.
Fed nof Teachers, 1998-NM SC-020, 130, 125 N.M. 401, 962 P.2d 1236 (citation omitted).

{22} The Legislature's objectives are not met by requiring insureds to be sufficiently
aware of their statutory rights to request the additional UM/UIM coverage the statute
provides. The only way to ensure that the Legislature’ sintent isimplemented isto require
insurersto affirmatively offer such coveragetotheir insureds. Therefore, weread the statute
to require insurers to offer UM/UIM coverage up to the level of the liability limits of an
automobile insurance policy.

New Mexico Law Requires Rgection of UM/UIM Coverage

{23} Progressive next argues that the Romeros did not reject UM/UIM coverage when
they purchased UM/UIM coverage in an amount less than the liability limits of the Policy.
Progressiveclaimsthat becausethe Romeros purchased some UM/UIM coverage, they could
not have rejected UM/UIM coverage. Again, we disagree.

{24} We have determined above that New Mexico’ s uninsured motorist statute requires
insurers to offer UM/UIM coverage of not less than the minimum amount statutorily
required and up to thelevel of theliability coverage contained withinthe policy. Itlogically
follows that when an insured purchases UM/UIM coverage either in an amount less than
their liability coverage or declines UM/UIM coverage altogether, the insured has rejected
some or al of the available UM/UIM coverage. The amount of UM/UIM coverage the
insured has rejected is equal to the difference between the amount of UM/UIM coverage
purchased, if any, and the amount of liability coverage purchased.

{25} Thisanalysisis consistent with the Romero Court’ s assessment that the Legislature
intended for the uninsured motorist statute to expand insurance coverage in New Mexico,
and in order to meet the L egislature’ s objective, the statute must beliberally interpreted and
strictly construed to protect the insured. Romero, 111 N.M. at 156, 803 P.2d at 245. Our
Supreme Court went on to state that any rejection of UM/UIM coverage must be knowingly
and intelligently made. 1d.



{26} Inthe present case, the Policy contained liability limits of $100,000 but UM/UIM
limits of only $50,000. Therefore, the Romerosrejected $50,000 of the UM/UIM coverage,
which they were entitled to purchase under the statute. Theamount rejected isthedifference
between the liability limits of the Policy and the Romeros' selected UM/UIM coverage.

New Mexico Requirementsfor a Valid Re ection of UM/UIM Coverage

{27}  Progressive next argues that even if it was required to offer UM/UIM coverage up
to the liability limits of the Policy, and the Romeros purchase of lesser coverage was a
rejection, then the declarations page of the Policy provided the Romeros with sufficient
information regarding their coverage to meet New Mexico's statutory and regulatory
requirements for avalid rejection. We are not persuaded.

{28} Section 66-5-301(C) of the UM/UIM statute permits an insured to reject the
UM/UIM coverage defined in sub-sections A and B of that statute. 1n Romero, our Supreme
Court stated that such arejection must satisfy the applicable regulations promul gated by the
superintendent of insurance. 111 N.M. at 156, 803 P.2d at 245. These regulationsinclude
13.12.3.9NMAC (11/30/01), which requiresthat “[t]he rej ection of the provisions covering
damage caused by an uninsured or unknown motor vehicle as required in writing by the
provisions of Section 66-5-301 . . . must be endorsed, attached, stamped or otherwise made
apart of the policy of bodily injury and property damage insurance.” 13.12.3.9 NMAC.

{29} The Romero Court further interpreted the regulation to require that the rejection
“clearly and unambiguously call to the attention of the insured the fact that such coverage
has been waived[,]” and to ensure that the insured has “ affirmative evidence of the extent
of coverage” sufficient to permit the individual to reconsider rejection at a later date.
Romero, 111 N.M. at 156, 803 P.2d at 245. “Providing affirmative evidence of therejection
of the coverage comportswith apolicy that any rejection of the coverage be knowingly and
intelligently made. Any individual rejecting such coverage should remain well informed as
to that decision.” 1d.

{30} We agree with the district court’s finding that the Romeros did not make a valid
rejection of UM/UIM coverage in accordance with these guidelines. The Policy did not
contain any affirmative evidence of the amount of UM/UIM coverage rejected by the
Romeros. Nothing inthe Policy would clearly and unambiguously call attention to the fact
that a portion of the UM/UIM coverage available under the UM statute had been waived.

{31} The declarations page of the Policy lists the amount of liability and UM/UIM
coverage purchased under the Policy. It does not contain a notification that UM/UIM
coverage could beincreased to equal theliability limits of the Policy, nor doesit contain any
indication that the insured has rejected an amount of UM/UIM coverage that they have a
statutory right to purchase. Without this information, the declarations page does not meet
the objective, defined by the Court in Romero, of providing affirmative evidenceof rejection



sufficient for the insured to reconsider the decision to reject some or al UM/UIM coverage
at alater date and of keeping the insured well informed of that decision.

{32} Our Supreme Court has dtrictly interpreted UM/UIM rejection requirements. In
Romero, the Court held that “the rejection of uninsured motorist coverage was invalid and
ineffective as a matter of law” where (1) the rejection was contained in a signed insurance
application but the application was not attached to the policy, (2) the insured was never
given acopy of the application containing therejection, and (3) the policy declarations sheet
made no mention of therejection of UM/UIM coverage. Romero, 111 N.M. at 157, 803 P.2d
at 246. The Court particularly noted that the declarations page of the policy wasinsufficient
as a regjection because it did not contain “any endorsement, rejection, or exclusion of
uninsured motorist coverage.” 1d. at 159, 803 P.2d at 248.

{33} Similarly, in Kaiser, our Supreme Court held that arejection of UM/UIM coverage
was invalid where the copy of the insurance policy the insured received did not contain a
copy of the regjection, even though the insured had knowingly and intentionally signed a
rejection of that coverage during the application process. 1996-NMSC-050, 110, 17. The
Court reiterated that the purpose of the insurance regulations was to permit people to
reconsider their insurance coverage by providing them with “affirmative evidence of the
extent of coverage for future reference.” Id. ¥ 10.

{34} ThisCourt recently reaffirmed thisline of reasoning in Ariasv. Phoenix Indem. Ins.
Co., 2009-NMCA-100, 147 N.M. 14, 216 P.3d 264, cert. denied, 2009-NMCERT-008,
N.M. : P.3d (No. 31,864, Aug. 20, 2009), where we held that even though the
insured signed arejection of UM/UIM coverage as part of her application for insurance and
received a copy of the application at that time, the rejection was still invalid because the
application and rejection were not part of the actual insurance policy received by theinsured
and therefore did not comply with the regulations. 1d. § 1.

{35} InMarckstadt v. Lockheed Martin Corp., 2008-NM CA-138, 1121-24, 145N.M. 90,
194 P.3d 121, cert. granted, 2008-NMCERT-010, 145 N.M. 524, 201 P.3d 855, this Court
declined to require a signed rejection where “the insured maintains that he or she never
doubted whether UM coverage had been rejected.” Progressive points to this case for the
genera proposition that a signed rejection is not necessary to uphold the validity of a
rejection of UM/UIM coverage. However, Mar ckstadt did not announce ageneral principle
but wasinstead anarrow holding, limited to the specific facts of that case. Seeid. 124 (“We
emphasize that our holding today is limited to the facts of this case.”).

{36} Thefactsin Marckstadt differ significantly fromthecaseat hand. InMarckstadt, the
person seeking to enforce the UM/UIM coverage was not the insured but athird party. Id.
1 5. Theinsured in Marckstadt specifically stated that it believed it had validly rejected
UM/UIM coverage, id., as opposed to the Romeros, who state that they did not understand
they were regjecting UM/UIM coverage up to their liability limits when they accepted the
Policy with lower UM/UIM coverage.



{37} Marckstadtisfurther distinguished by thefact that, in Mar ckstadt, theinsured’ scopy
of the policy contained an endorsement specifically rejecting the questioned UM/UIM
coverage, id. 122, whereas in the current case, the Policy does not contain any indication
that the UM/UIM coverage was regjected. Finally, in Marckstadt, the insurer subsequently
obtained a signed rejection of that coverage from the insured and delivered a copy of that
rejection to the insured as part of its policy. 1d. The Court in Marckstadt noted that its
analysis might have been different if there had been a question about the authenticity of the
endorsement or if the insured had not maintained that it had always believed it had rejected
UM/UIM coverage under the policy. Id. §24. Based on the significant differencesbetween
thetwo cases, we concludethat the holding in Mar ckstadt does not apply to the present case.

{38} Where an insured has not executed a valid rejection of UM/UIM coverage, our
Supreme Court has directed that UM/UIM coverage will be read into the policy. Romero,
111 N.M. at 157, 803 P.2d at 246. The legislative purpose of the statute is to provide
uninsured motorist coverage “in every automobile liability policy unless the insured has
knowingly and intelligently waived such coverage.” 1d. at 156-57, 803 P.2d at 245-46. “ For
that reason uninsured motorist coverage will be read into an insured’ sliability policy when
arejection of such coverage does not comply with [the] regulations.” 1d. at 157, 803 P.2d
at 246. The Court went on to state that thisis true “regardless of the intent of the parties or
the fact that a premium has not been paid.” Id. at 155, 803 P.2d at 244.

{39} Weholdthat Progressivedid not obtain avalid rejection of UM/UIM coveragefrom
the Romeros; therefore, the district court was correct in reading UM coverage at theliability
limits into the Policy.

Insurance Policies and the L aw of Contracts

{40}  Progressive urges us to apply the law of contracts to the Policy in question and
enforce the contract as written. Progressive cites to Thompson v. Occidental Life Ins. Co.,
90 N.M. 620, 621, 567 P.2d 62, 63 (Ct. App. 1977), for the proposition that “[a]n insurance
policy is acontract and is generally governed by the law of contracts, and the rights and
duties of the parties are to be determined by itsterms.” However, our Supreme Court has
stated that language in an automobile insurance policy “is controlling only when not in
conflict with public policy, as promulgated by the uninsured motorist statute and applicable
regulations.” Romero, 111 N.M. at 159, 803 P.2d at 248. Using this guidance, the Policy
in question cannot be enforced as written because we find Progressive’s failure to offer
UM/UIM coverage at the Policy’s liability limits to be in conflict with public policy as
expressed by the UM statute and our Supreme Court’ s interpretation of that statute.

Coverage Offered Versus Benefit Paid

{41} Finaly, Progressive argues that it actually paid more than the $100,000 liability
limits of the Policy when it paid stacked UM/UIM coverage of $150,000. We find this
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argument without merit. The amount of UM/UIM coverage Progressiveisrequired to offer
itsinsureds by Section 66-5-301(A) and the amount of benefits Progressive is required to
pay out under the terms of the Policy are separate and distinct requirements.

{42}  Progressivewasrequired under Section 66-5-301(A) to offer the RomerosUM/UIM
up tothelevel of theliability coverage contained within the Policy—in this case, $100,000.
The terms of the Policy permit “stacking” of UM/UIM coverage for each covered vehicle.
Stacking results in the amount of UM/UIM coverage being multiplied by the number of
vehicles covered under the policy. See Montano v. Allstate Indem. Co., 2004-NM SC-020,
14, 135N.M. 681, 92 P.3d 1255. Had the Policy contained UM/UIM coverage equal to the
liability limits, the terms of the Policy would have entitled the Romeros to UM/UIM
coverage equal to the liability limit of $100,000, stacked for each of the three covered
vehicles, resulting in atotal UM/UIM benefit of $300,000.

{43} Progressive only complied withthetermsof the Policy whenit stacked the UM/UIM
benefitit paid to the Romeros. It did not meet the requirements of Section 66-5-301(A) that
it provide UM/UIM coverage up to the liability limits of the Policy.

CONCLUSION

{44}  Forthereasonsset forth above, weaffirmthedistrict court’ sorder granting summary
judgment in favor of the Romeros.

{45} IT ISSO ORDERED.

LINDA M. VANZI, Judge

WE CONCUR:

MICHAEL D. BUSTAMANTE, Judge

MICHAEL E. VIGIL, Judge
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