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OPINION
WECHSLER, Judge.
{1}  The State appeals the district court finding that Investigator Bill Hubbard needed
reasonabl e suspiciontojustify checking Defendant Daniel B. Herrera slicenseplateand that

because he did not have reasonabl e suspicion, the evidence obtained after the license plate
check was “fruit of the poisonous tree” and therefore inadmissible. We clarify that an
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individual has no reasonable expectation of privacy in his license plate number or vehicle
identification number (VIN) and hold that Investigator Hubbard’ s license plate check on
Defendant’ s vehicle was not a search under the Fourth Amendment. Therefore, we reverse
and remand for further proceedings.

BACKGROUND

{2}  Investigator Hubbard, an investigator with the Eighth Judicial District Attorney’s
Office (DAO), testified to the following undisputed facts. On October 5, 2006, Tim Hasson
from the DAO informed Investigator Hubbard that there was a “ potential incident in the
parking lot,” referencing Defendant’ s car. Investigator Hubbard observed Defendant |eave
the car and enter the DAQO, at which point Investigator Hubbard “continued to observe the
vehiclethat [ Defendant] had gotten out of.” Investigator Hubbard could not seeintothecar.
Although he testified that he believed that someone may have been in the car who might
have been in peril, he did not attempt to ascertain whether there was someone in the car at
that point. Instead, he noted the license plate number and ran it through the New Mexico
CrimeInformation Center (NCIC) for amotor vehicle check. Theresult of the NCIC check
informed I nvestigator Hubbard that the platesdid not match the car—the car wasaChevrol et
Camaro and the NCIC check matched the plates to a Mercury.

{3}  Asaresult of thisdiscrepancy, Investigator Hubbard decided to return to the car to
acquire the VIN. However, at that time, Defendant passed Investigator Hubbard’ s office,
so Investigator Hubbard made contact with Defendant in the lobby. He introduced himself
to Defendant, walked with him to the parking lot, and asked him about the discrepancy
between the car and the NCIC check. Defendant explained that the wrong plates were on
the car because he had just purchased the vehicle and had not yet registered it. Investigator
Hubbard did not deem this response to be adequate, so he decided to make contact with
central dispatch to have the VIN checked. As Investigator Hubbard was reading the VIN
over the phone, Defendant opened the driver’s door and sat down, allowing Investigator
Hubbard to see a silver-colored handgun inside the car on the floor. Because the gun was
within Defendant’ sreach, Investigator Hubbard was concerned for his safety and, therefore,
asked Defendant to step from the car while Investigator Hubbard placed the gun on the
windshield. Investigator Hubbard then concluded his telephone call after learning that the
VIN report revealed “ that therewas no current valid registrationin New Mexico onthecar.”
Investigator Hubbard testified that although it doesnot necessarily proverightful possession
or rightful ownership either way, this sort of report “leaves a lot of gray area,” such that
“[flurther inquiry would need to be made.”

{4}  Investigator Hubbard again approached Defendant, at which point Defendant,
“without any question from [Investigator Hubbard] or anything, talked about the gun.”
Defendant explained “that he had just taken that gun from his nephew [that] morning, who
wastrying to takeit to school with him.” Investigator Hubbard then asked Defendant if he
was a convicted felon, which Defendant confirmed. At that point, additional officers had
arrived at the scene, and Investigator Hubbard placed Defendant under arrest for being a
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convicted felon in possession of afirearm. Investigator Hubbard instructed another officer
to call awrecker to the scene and inventory the contents of the car according to standard
protocol. Asaresult of theinventory search, afanny pack and the gun were taken from the
car.

{5} Based on the items found during the inventory search, Defendant was charged with
trafficking in cocaine and with possession of drug paraphernalia. Defendant filed amotion
to suppress the evidence obtained from the inventory search, arguing that Investigator
Hubbard had no reasonable suspicion that any law was being violated once the VIN “was
cleared by dispatch” and that, therefore, Defendant’ s Fourth and Fourteenth Amendment
rights were violated by the “continued detention that was no longer based in areasonable
suspicion that a crime had been committed.” Defendant further argued that the discovery of
thegunwas*“ of no consequenceand [was] not related to [ Investigator Hubbard' s] suspicions
justifying the stop.” At the hearing on Defendant’ s motion to suppress, he argued that the
seizure of the gun and the ensuing inventory search wereimproper without asearch warrant.
At the end of the suppression hearing, without addressing the arguments raised by the
parties, thedistrict court found that I nvestigator Hubbard lacked reasonabl e suspicion “ about
anythingillegal about the car itself” and, therefore, had no “right to run alicense plate check,
aVIN ... check, or any other thing.” The court therefore concluded that once Investigator
Hubbard ran the license plate, “he undertook an illegal investigation because he had no
suspicion. Everything that occurred after that, and evidence obtained after that wasillegally
obtained.” Thedistrict court did not addressthe questions of whether Investigator Hubbard
had a right to ask Defendant whether he was a felon or whether the inventory search was
proper.

{6}  The State filed a motion to reconsider the district court’s finding, after which the
district court filed an order suppressing all of theevidence. Initsorder, thedistrict court did
not addresstheparties’ argumentsand, instead, reiterated that | nvestigator Hubbard “ did not
articulate any facts giving rise to [a] reasonable suspicion of illegal activity or criminal
conduct” and that as a result, “everything Investigator Hubbard did following that was an
illegal search and seizure. Everything discovered wasillegal and what ever [sic] followed
was fruit of the poisonoustree.” The State appeals.

MOTION TO SUPPRESS

{7}  The State argues that the district court erred in requiring Investigator Hubbard to
have reasonable suspicion to justify checking Defendant’ s license plate. Appellate review
of amotion to suppress presents a mixed question of fact and law. Sate v. Moran, 2008-
NMCA-160, 16, 145 N.M. 297, 197 P.3d 1079. Asthefactsinthiscase are not in dispute,
we review the district court’s grant of Defendant’s motion to suppress de novo. Seeid.

{8  The State argues that when the district court erroneously found that, because

Investigator Hubbard lacked reasonabl e suspi cion about anything pertai ning to the car he had
no right to run a license plate check, it equated the license plate check “with an officer
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stopping a car without reasonable suspicion of illegal activity.” The State asserts that this
wasinappropriatein that the license plate check “was neither a search nor aseizure because
Defendant did not have an expectation of privacy in the license plate number.” We agree
with the State. Although New Mexico has not explicitly addressed thisissue, our case law
has relied on this assumption in related cases. See, e.g., Sate v. Reynolds, 119 N.M. 383,
386, 890 P.2d 1315, 1318 (1995) (holding that individuals have no expectation of privacy
intheir license, registration, or insurance documents and citing out-of -state cases that have
held that individuals do not have a privacy interest in their registration records).

{9} In asimilar case involving alicense plate check without reasonable suspicion, the
Ninth Circuit Court of Appeals held that a license plate check is not a search under the
Fourth Amendment. United Sates v. Diaz-Castaneda, 494 F.3d 1146, 1150-52 (9th Cir.
2007). Inthat case, the officer checked the license plate of atruck that was ahead of him on
the highway and discovered that the vehicle’ sregistered owner had asuspended license. 1d.
at 1148. As aresult, the officer stopped the driver and arrested him for driving with a
suspended license. 1d. at 1148-49. The defendant was a passenger in the truck and a
Mexican citizen with an immigration detainer for hisarrest asanillegal alien. 1d. at 1149.
The defendant argued that the officer's check of the vehicle's license plate was an
unreasonable search because the officer did not have reasonable suspicion of any
wrongdoing when he initiated the check. Id. at 1150.

{10}  Thecourt, agreeing with “all the other courtsthat have considered theissue,” id. at
1148, 1150-51, held that “alicense plate check does not qualify asasearch under the Fourth
Amendment.” 1d. at 1150. It stated that “people do not have a subjective expectation of
privacy in their license plates, and that even if they did, this expectation would not be one
that society isprepared to recognize asreasonable.” Id. at 1151. It listed several reasonsfor
its holding: (1) “license plates are located on a vehicle's exterior, in plain view of all
passershby, and are specificaly intended to convey information about a vehicle to law
enforcement authorities’; (2) “alicense plate check is not intrusive” since the driver is not
even aware that the check has occurred unless the officer discovers something warranting
further investigation; and (3) “the Supreme Court has ruled that people have no reasonable
expectation of privacy in their [VIN], which is located inside the vehicle but is typically
visiblefromtheoutside,” equating alicense platewithaVIN. Id. (citing New Yorkv. Class,
475 U.S. 106, 113-14 (1986)). The court concluded that “when police officers seealicense
plateinplainview, and then usethat plateto accessadditional non-privateinformation about
the car and its owner, they do not conduct a Fourth Amendment search.” Id. at 1152.

{11} The Tenth Circuit Court of Appeals has also addressed thisissue. In United States
v. Walraven, 892 F.2d 972, 974 (10th Cir. 1989), that court stated that “ because they arein
plain view, no privacy interest exists in license plates.” It reasoned that the officer’s
registration check on the defendant’ s vehicle“neither unreasonably burdened nor restricted
[the defendant’ 5] travel” because “[u]nless a registration check reveals information which
raises a reasonabl e suspicion of criminal activity, the subject remains unaware of the check
and unencumbered.” 1d.



{12} We agree with this reasoning of the Ninth and Tenth Circuits. Because a license
plateislocated in plain view, alicense plate check is not intrusive, and because the United
States Supreme Court has held that VIN searches are not Fourth Amendment violations
because of the lack of a reasonable expectation of privacy, see Class, 475 U.S. at 118-19
(holding that “ as part of an undoubtedly justified traffic stop,” officerschecking for the VIN
inorder to run asearchis® sufficiently unintrusive to be constitutionally permissiblein light
of the lack of areasonable expectation of privacy inthe VIN”), license plate checks are not
searches under the Fourth Amendment. Therefore, they do not require reasonabl e suspicion
of criminal activity. As such, Investigator Hubbard did not need reasonable suspicion to
conduct alicense plate check on Defendant’s car, and the ensuing investigation, including
the VIN check and questioning of Defendant to explain the discrepancy discovered fromthe
license plate check, was permissible. We additionally note that although “ police may not
randomly stop a vehicle solely to check a driver’s license or car registration because a
seizure of this nature is arbitrary,” Reynolds, 119 N.M. at 385, 890 P.2d at 1317 (citing
Delaware v. Prouse, 440 U.S. 648, 663 (1979)), there was no seizure of Defendant in this
case because Investigator Hubbard conducted the NCIC check while Defendant was inside
the building.

{13} The State further argues that the motion to suppress cannot stand because it was not
right for any reason since (1) Investigator Hubbard did not seize the gun when he moved it
from Defendant’ s reach, (2) even if Investigator Hubbard did seize the gun, “Defendant’s
arrest was valid because it was independent of the seizure and was sufficiently attenuated
from the seizure,” and (3) Investigator Hubbard was permitted to ask Defendant if he was
afelon. Additionally, the State arguesthat “the inventory search of Defendant’s car would
have occurred regardless of the arrest” and that, therefore, “the evidence was admissible
under theinevitable discovery doctrine.” Because we agree with the State that Investigator
Hubbard did not need reasonabl e suspicion to check Defendant’ s license plate and because
the district court suppressed the evidence on grounds not argued by the parties, we do not
reach the State' s remaining arguments.

CONCLUSION

{14} We reverse the district court order granting Defendant’s motion to suppress and
remand for the district court to answer the issues raised below regarding whether evidence
obtained after any of the following actions should be suppressed: (1) the aleged seizure of
the gun, (2) the question posed to Defendant regarding hisfelony status, or (3) theinventory
search after Defendant’ s arrest.

{15} IT ISSO ORDERED.

JAMESJ. WECHSLER, Judge

WE CONCUR:



CYNTHIA A. FRY, Chief Judge

RODERICK T. KENNEDY, Judge
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