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OPINION

SUTIN, Judge.

{1}  Theopinion filed in this appeal on November 21, 2008, is hereby withdrawn. This
opinion is substituted in its stead. This opinion is being refiled in order to list New Y ork
attorney Robert Rosenthal as Defendant’s counsel after this Court, based on the peculiar
circumstancesin this case, ruled on a second motion to add his name despite his failure to
timely comply with the only controlling rule under the circumstances in this case for non-
admitted counsel to appear before this Court. See Rule 12-302(F)(2) NMRA.
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{2}  Inthiscase, thejury convicted Defendant Dylan J. of three counts of criminal sexual
penetration (CSP) inthefirst degree (child under thirteen), the victimsof whichwerehistwo
young sons. Defendant was acquitted of three counts of CSP. For the reasons discussed in
this opinion, we affirm Defendant’ s convictions.

BACKGROUND

{3}  Defendant hastwo sonswith hisformer wife, Anna. T.J. wasbornin 1999, and B.J.
was born in 1997. Defendant and Anna separated in 2000, but continued to live together
until late 2001 when Anna and the boys moved out of the home. For approximately one
more year, Defendant would go to Anna's apartment and stay with the boys while Anna
would stay overnight with Julie, a woman she was dating at the time. In December 2002,
Juliemoved inwith Annaand the boys; the boyswould visit with Defendant on Sundaysand
Tuesdays. B.J. began to see atherapist around the time that his parents separated.

{4}  InMay 2003, T.J., whowasfour yearsold at thetime, woke up “very upset and very
nervous’ and had wet the bed. Annatestified that T.J. expressed great concern about B.J.,
who was spending the night with Defendant, and he wanted Annato pick up B.J. right away.
Annatestifiedthat T.J. talked about someonegetting “onhim.” Annatestified that she asked
T.J. if Defendant had “gottenon him,” and hesaid“Yes.” Annaalso testified that she asked
T.J. if Defendant had told him not to tell Annaabout theincident, and T.J. said“Yes.” Anna
further testified that aday later T.J. asked if Anna“wasgoing to smash hispenis,” following
which Anna asked T.J. if someone had smashed his penis. T.J. answered “Yes’ and
identified Defendant. Annadid not ask B.J. about whether he had been abused, but sheand
Juliedecided that the boyswoul d not be all owed to see Defendant until they could determine
what had happened. Anna explained to her sons that Defendant had made “bad choices,”
which were defined to the boys as“when agrown[-]up touches your private parts or touches
you with their private parts.”

{5}  Accordingto Anna stestimony at trial, afew days after the nighttime incident with
T.J., B.J. wasriding his bicycle when he threw it down in anger and stated, “1 know what
you want to know and I’m not going totell.” The sameday or the day after theincident with
the bicycle, B.J. asked Annato stroke his arm while she was putting him to bed, which she
thought was sexually suggestive and thus refused to do. The next day Annatold B.J. that
she wanted to explain to him why she did not want to rub his arm, then she reminded him
about not seeing Defendant for awhile because of “bad choices’ Defendant may have made
with T.J., and B.J. responded that Defendant had made “bad choices” with him as well.
Annatestified that B.J. then told her “everything that had ever happened to him . . . about
things that had been done to him and to his brother.” Annatestified that these disclosures
were madeto her inlate May 2003 and that she reported the disclosuresto the New Mexico
Children, Y outh and Families Department.

{6}  Annaand Julie had, for some time prior to the foregoing conversations, discussed
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moving to Vermont, but had not secured jobs or housing for the move. However, when
Annawas confronted with allegations by the boys that they had been abused, she and Julie
decided to move to Vermont right away. In mid-June 2003, Anna took B.J. and T.J. to
Michigan to stay with Defendant’s father and stepmother. Anna and Julie arrived in
Vermont on July 7, 2003. There were problemswith the moveto Vermont, which included
Julie’s reluctance to live in the same home with children. Consequently, although the
original plan wasto leave the boysin Michigan for two weeks, the boys remained there for
over two months. When the boys were finally moved to Vermont to be with Anna,
arrangements were made for counseling at a center for sexually abused children. B.J. saw
Ms. Ulrike Wasmus (Wasmus), M.A., for a little less than one year. Wasmus expert
testimony is one of Defendant’ s targets on appeal.

Pretrial

{7}  Defensecounsd filed motionsinlimine concerning Wasmus' anticipated testimony.
In the motions, defense counsel argued that statements made to Wasmus by both B.J. and
Annashould be precluded as improper hearsay and as more prejudicial than probative, and
also that the qualifications of and diagnosis by Wasmus were subject to exclusion under
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).

{8}  Atthehearing onthe motions, Wasmustestified about her education and experience,
aswell asher diagnosisand treatment of B.J. Based on symptoms reported to her and based
on criteriaincluded in the Diagnostic and Statistical Manual of Mental DisordersIV (DSM),
Wasmus vacillated between a diagnosis of post-traumatic stress disorder (PTSD) and
adjustment disorder, but ultimately diagnosed B.J. with “ adjustment disorder with amixed
disturbance of emotion and conduct.” Wasmus testified that B.J. met all of the diagnostic
criteriafor adjustment disorder under the DSM. On cross-examination, Wasmus described
the symptomsthat are consistent with adjustment disorder as* mixed disturbance of emotion
and conduct that speaks about depression and anxiety and also hisintense anger issues.” In
Wasmus' opinion, her diagnosis was consistent with sexual abuse.

{9}  Defense counsel challenged the qualifications of Wasmus, the foundation for her
diagnosis, the soundness of the diagnosis under Daubert, her anticipated testimony as to
consistency of her diagnosiswith sexual abuse, and the hearsay statements madeto Wasmus.
In particular, defense counsel argued to the district court that Wasmus had concluded that
B.J. had suffered sexual abuse even before she began to treat him, that Wasmus had not
provided a basis for her conclusion that B.J.’s adjustment disorder was consistent with
sexual abuse or the abuse of B.J., and that Wasmus' trial testimony would improperly refer
to statements made to her by B.J. and Annathat would not fall under any exception to the
rulesregarding hearsay statements, including the Rule 11-803 NMRA exception permitting
statements pertinent to diagnosis and treatment; and those statements would be more
prejudicial than probative.

{10} Thedistrict court determined that Wasmus was qualified as an expert and would be
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allowedto“testify. .. and formanopinion.” Thecourt also ruled that the hearsay statements
at issue would be allowed pursuant to Rule 11-803 NMRA as statements “ obtained by way
of a patient therapist and were used by this witness for the purposes of determining her
diagnosis and treatment.” The court denied the motionsin limine.

{11} We note that, for the most part, Defendant’ s arguments surrounded and primarily
focused on Wasmus' qualificationsand anticipated testimony that B.J.” sadjustment disorder
was consistent with sexual abuse. Defendant did not specifically argue that Wasmus
anticipated testimony of B.J." sidentification of Defendant asthe perpetrator wasparticularly
prejudicial, aswell asout of boundsand inadmissible under Satev. Alberico, 116 N.M. 156,
861 P.2d 192 (1993), or Statev. Lucero, 116 N.M. 450, 863 P.2d 1071 (1993). Wealso note
that Defendant has not appeal ed from the court’ sruling related to Wasmus' qualification to
testify as an expert and render an opinion as to adjustment disorder, or from the court’s
ruling related to Wasmus' anticipated testimony that the adjustment disorder was consistent
with sexual abuse.

Trial

{12}  Attrial, the prosecution presented fourteen witnesses, among whomwere B.J., T.J.,
Anna, Julie, Wasmus; two witnesses who testified as to B.J’s, T.J’s, and Anna's
truthfulness; and a second expert withess who testified that a normal medical examination
is consistent with child abuse. Defendant did not testify, but he presented four witnesses
who primarily testified about their interactionswith and observations of Defendant with the
boys and between the boys themsel ves, and about the fact that these witnesses saw nothing
unusual, uncomfortable, or concerning. The jury found Defendant guilty of two counts of
CSPinvolving B.J. and one count of CSPinvolving T.J. Defendant was sentenced to atotal
of fifty-four yearsin prison followed by two years of parole.

Appeal

{13} Defendant raisesseveral issueson appeal. He assertserror in permitting Wasmusto
repeat hearsay statements made to her by B.J. that Defendant actually committed sexual
abuse. He asserts error in denying him the opportunity to put on an expert in the field of
adjustment disorders. He further asserts that plain error occurred when the court permitted
two witnesses to testify that Anna and the boys were truthful people who did not lie. In
addition, he asserts that he was denied his constitutional right to effective assistance of
counsel.

DISCUSSION
Wasmus' Testimony

{14}  Ondirect examination, Wasmus relayed B.J.’ s statement to her that Defendant was
the perpetrator of the sexual abuse. A mental health provider’ stestimony that identifiesthe
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perpetrator ishighly prejudicial and generally out of bounds. See Lucero, 116 N.M. at 454,
863 P.2d at 1075; Alberico, 116 N.M. at 175, 861 P.2d at 211.

{15} Because Defendant failed to object to this testimony and also failed to specifically
cover this identification-of-perpetrator testimony in his motion in limine, we review this
issue for plain error and look at whether the testimony affected a substantial right of
Defendant. See Lucero, 116 N.M. at 453, 863 P.2d at 1074. “We may take notice of plain
errors affecting substantial rights although they were not brought to the attention of the
district court.” Sate v. Gutierrez, 2003-NMCA-077, 1 19, 133 N.M. 797, 70 P.3d 787
(alterations omitted) (internal quotation marks and citation omitted); see Rule 11-103(D)
NMRA. Plain error is “an exception to the general rule that parties must raise timely
objection to improprieties at trial,” and therefore it isto be used sparingly. Statev. Torres,
2005-NMCA-070, 19, 137 N.M. 607, 113 P.3d 877. We apply therule only in evidentiary
matters and “only if we have grave doubts about the validity of the verdict, due to an error
that infectsthefairnessor integrity of thejudicial proceeding.” 1d. (internal quotation marks
and citation omitted); seealso United Statesv. Olano, 507 U.S. 725, 736 (1993) (describing
plain error as occurring when “the error serioudly affect[s] the fairness, integrity or public
reputation of judicial proceedings’ (alteration in original) (internal quotation marks and
citation omitted)); State v. Baca, 1997-NMSC-045, § 17, 124 N.M. 55, 946 P.2d 1066
(stating that plain error requires “an injustice that creates grave doubts concerning the
validity of theverdict”); Lucero, 116 N.M. at 453, 863 P.2d at 1074 (same). In determining
whether “there has been plain . . . error, we must examine the alleged errorsin the context
of the testimony as awhole.” Sate v. Barraza, 110 N.M. 45, 49, 791 P.2d 799, 803 (Ct.
App. 1990).

{16} Wasmus' testimony clearly identified Defendant as the perpetrator of the abuse
complained of by B.J. The State argues that there was no error in allowing Wasmus to
repeat B.J.’s statements because B.J. was subject to cross-examination and because the
statements were admissible under Rule 11-803(D) NMRA. Under that rule, hearsay
statements “for purposes of medical diagnosisor treatment and describing medical history,
or past or present symptoms, pain, or sensations, or the inception or general character of the
cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment”
are generally admissible. Id.

{17} We see no legitimate basis for Wasmus to have repeated B.J.’s statements that
identified Defendant asthe perpetrator. Wasmusdiagnosed B.J. after meeting with himthree
times, after observing alimited number of symptoms displayed by B.J., and after “listening
tothe story” from Anna. Wasmus' treatment focused on “trying to stabilize[B.J.] trying to
feel safe again [and] trying to access some tools to help him with the stress that he was
experiencing.” According to Wasmus, B.J.’s statements were important to the treatment
because the treatment is more successful if the child can “name the people and name the
situations and name what has happened while processing the emotions connected to these
events.” However, the statements made by B.J. and repeated at trial by Wasmus were made
to Wasmus by B.J. “[tJoward[] the end of [his] treatment.” We are not informed of why
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B.J.’s statements concerning the identity of Defendant were necessary to her diagnosis of
adjustment disorder or to explain the basis of her opinion that adjustment disorder is
consistent with sexual abuse. See Lucero, 116 N.M. at 455, 863 P.2d at 1076 (stating that
repeating the alleged victim's statements made during the expert’s evauation “is too
prejudicial because it amounts to an indirect comment on the alleged victim'’s credibility”
and stating further that repeating the statements may not be necessary in explaining thebasis
for the expert’ s opinion).

{18} Even were the statements relevant to treatment, any relevance attributable to the
statements appearsto be minimal when compared to therisk of prejudiceto Defendant, since
credibility was an important issue given the theme of Defendant’s defense that the boys
testimony resulted from suggestive statements to them by Annaand Julie. Seeid. at 456,
863 P.2d at 1077 (stating that “[b]ecause credibility was a pivotal issue in this case, it is
likely that thejury was swayed by [the expert’ s] improper testimony”). Although statements
made to a qualified therapist by the victim of alleged sexual abuse might, under certain
circumstances, be admissible under the rules pertaining to exceptions to hearsay, the
prejudicial impact is obvious and such testimony must be very carefully scrutinized before
it isadmitted, requiring persuasive reasons why probative value outweighs prejudice. See
id. at 455, 863 P.2d at 1076 (“The prejudicia effect of recounting the complainant’s
statements . . . outweighed any probative value that they might have had.”).

{19} However, in this case, the error in presenting this testimony did not, in our view,
constitute plain error requiring reversal. Defendant has not persuaded usto have the grave
doubts about the validity of the verdict required for usto hold that Defendant’ s substantial
rights were affected. Nor are we persuaded that Wasmus' testimony infected the fairness
and integrity of thetrial. The circumstances here are not as egregious as those in Lucero,
where our Supreme Court invoked plain error in determining that “[b]ecause [the expert]
repeated so many of the complainant’ s statements regarding the alleged sexual abuse by the
defendant and because she commented directly and indirectly upon the complainant’s
truthfulness, we have grave doubts concerning the validity of the verdict and the fairness of
thetrial.” 1d. at 456, 863 P.2d at 1077. In Lucero, on direct examination the expert not only
recounted several statements of the victim, she commented directly on the victim's
credibility, she named the perpetrator, and shetestified that the victim’'s symptoms were in
fact caused by sexual abuse. Id. at 454, 863 P.2d at 1075.

{20} In the present case, Wasmus' prejudicial testimony on direct was limited to three
statements by B.J., and Wasmus testified to these only once. The statements according to
Wasmus were that Defendant told B.J. to hold Defendant’ s penis, that B.J. was made to
perform fellatio or oral sex with Defendant, and that Defendant made B.J. promise to keep
the abuse a secret. Wethink that the mental health expert’ s prejudicial testimony on direct
needs to be more extensive, asin Lucero, to giveriseto plain error. Looking at the case as
awhole, we are unable to say that the error here rose to the level of concern as did the
testimony in Lucero.



Denial of Expert Witness

{21} After alengthy cross-examination about various stressors other than sexual abuse
that could lead to a diagnosis of adjustment disorder, defense counsel asked Wasmus, “In
fact, you can't say . . . today that sexual abuse caused the adjustment disorder in [B.J."s]
case, right?” Wasmus responded that “[i]n [her] professional opinion[,] it did.” Defense
counsel objected to the answer and asserted that Wasmus was prohibited by New Mexico
law from concluding that sexual abuse was the cause of the adjustment disorder. Defense
counsel requested a mistrial, but that request was denied, and the court gave a curative
instruction to the jury to “disregard the last statement made by [Wasmus].” In addition to
acurativeinstruction, defense counsel wanted the“ opportunity to call an expert of [his] own
choosing to testify regarding whether or not anybody could determinethe actual cause of the
psychological disorder” and to otherwise rebut Wasmus' testimony on adjustment disorder.

{22} Defense counsdl indicated that in asking his question he did not mean for Wasmus
to testify as she did but instead “wanted her to say, no, | can’t say that.” He explained to the
court that, based on a previous conversation with the prosecutor, he had expected Wasmus
to testify about PTSD, awell-recognized disorder under New Mexico law, but thought that
she knew that she “couldn’t state the cause of [the PTSD].” Defense counsel evidently
believed that the State would have told the expert that she was not allowed to testify on
causation. Defense counsel appears to have acknowledged in discussion with the district
court that asking the question was a tactical error on his part, in stating, “ And maybe that
was atactical error on my part and evidently it was[.]”

{23} Inaddition, defense counsel stated to the district court that, after being told that the
diagnosis made by Wasmus was adjustment disorder instead of PTSD, he presumed that
Wasmus would testify about “well-documented things that can cause adjustment disorder.”
Instead, according to counsel, Wasmus “proceeded to say that a lot of the things that are
well-documented causes of adjustment disorder are not causes of adjustment disorder” and
to disagree with portions of the DSM. It was also on these points that Defendant wanted to
present an expert.

{24} The district court denied Defendant’s request for an expert, stating that the jury
instructionsinform the jury that an expert opinion isto be given no more credence or weight
than lay witness testimony, that expert testimony would not be helpful to the jury because
defense counsel did an effectivejob in cross-examining Wasmus, and that expert testimony
would not assist the jury because no expert would have “ specific information regarding . . .
[B.J.] and would not be able to dispute the opinion of the expert witness asto that witness
theory or diagnosis.”

{25} Inour view, defense counsel either employed a conscious, risky strategy or was not
careful. Whichever it was, it is difficult to countenance the course counsel took. See
Alberico, 116 N.M. at 176, 861 P.2d at 212 (stating that an expert is not permitted to state
an opinion that an alleged victim’'s symptoms were caused by sexual abuse as this type of
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testimony allowsthe expert to vouch for the alleged victim’ scredibility, and also allowsthe
expert to providetestimony that isnot “ grounded in scientific principle€”); seealso Alberico,
116 N.M. 176, 861 P.2d 212; Lucero, 116 N.M. at 454, 863 P.2d at 1075 (citing Alberico,
116 N.M. at 176, 861 P.2d at 212, for the ruling that an “expert may not testify that the
victim's PTSD symptoms were in fact caused by sexual abuse”). Anditisaso difficult to
support Defendant’ s position that he was deprived of the opportunity to put on his defense
by calling an expert mid-trial when he opened the issue and invited the error. Furthermore,
Defendant nowhere showsthat defense counsel wasunableto anticipate Wasmus' testimony
about adjustment disorder and nowhere shows that defense counsel could not have had an
expert available and ready to testify as a part of the defense. The court in fact stated that
“the defense certainly had an opportunity to bring an expert.” Moreover, Defendant did not
have an expert ready to rebut Wasmus' testimony. The furthest Defendant went was only
to state essentially that a psychologist who testifies in these cases would likely be able to
testify in away that would question the accuracy of Wasmus' conclusions about adjustment
disorder.

{26} Totheextent Defendant claimson appeal that his counsel was unable to adequately
prepare for trial or prepare an expert for trial because of Wasmus' |ate change of diagnosis
from PTSD to adjustment disorder, we are unpersuaded. Counsel could have sought a
continuance. Besides, he was on notice of the need to rebut Wasmus' actual diagnosis and
her anticipated testimony with regard to whether any other stressorsthan sexual abuse could
have caused thedisorder. Beforetrial, on Defendant’ smotionin liminerelating to Wasmus

anticipated testimony, the court asked defense counsel if he had an expert that was going to
challengeWasmus' opinion, and defense counsel replied only, “ I’ m challenging her opinion
now and we will seewherewe get withit.” In Defendant’ sineffective assistance argument
inthisappeal, Defendant in fact concedesthat hiscounsel should have known that adefense
expert would be necessary to correct what Wasmuswould testify to and that counsel did not
have an expert ready to testify at trial. Finally, assuming that his causation question was a
conscious, strategic ploy, he had to have been aware and should have anticipated that his
causation guestion could backfire necessitating rebuttal by an expert.

{27} Thereislittle question that Wasmus' testimony was prejudicial. However, whereit
appears defense counsel made a conscious choice not to have hisown expert ready to testify
in rebuttal, we will not require an abuse of discretion reversal for refusal mid-trial to allow
Defendant the opportunity to attempt to locate an expert either to rebut the causation
testimony or to testify generally on adjustment disorder.

Testimony of Witnesses on Truthfulness

{28} Defendant argues that the district court committed plain error when two witnesses
were allowed to testify asto the truthfulness of Anna, B.J., and T.J. even though Defendant
had not directly claimed they were not truthful, but claimed only that the statements of the
boys were misunderstood and their memories were shaped by suggestion and influence.

{29} One witness was asked if he had an opinion as to whether he believed Annawas a
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truthful and honest person, and heresponded, “| believe sheisatruthful and honest person.”
The witness also was asked, “based on your interactions with the kids, are you able to give
an opinion asto whether . . . you believe that they are truthful or untruthful?” The witness
stated that he had “never known them to say anything untruthful.” Another witness was
asked, based on his daily activity with the boys, whether the boys “had a reputation for
truthfulness or untruthfulness . . . in regard[] to generaly speaking? The witness
responded, “[g]enerally speaking the boys were never untruthful to [him].” After this
response, defense counsel objected, the court overruled the objection, and there was no
further discussion related to the propriety of the questioning of this witness as to
truthfulness. Immediately after theforegoing exchange, thewitnessvolunteered that “[t]here
had never been atime where [the boys] had lied about something major or, you know, they
werenever liarsiswhat I’'msaying.” Defense counsel did not attempt any further objection.

{30} Inour view, Defendant did not preserve an objection to any of the aforementioned
truthfulnesstestimony. Barraza, 110 N.M. at 49, 791 P.2d at 803 (stating that “an objection
that does not state the groundsfor the objection preservesno issuefor appeal”); see Rule 11-
103(A)(1). We therefore review, as Defendant asks, for plain error. We set out the plain
error standard earlier in this opinion.

{31} Rulel1-608(A)(2) NMRA alowsadmissionof evidenceof awitness scharacter for
truthfulness “only after the character of the witness for truthfulness has been attacked by
opinion or reputation evidence or otherwise.” In the present case, the State asserts that the
theory of the defensewasin and of itself an attack on the character for truthfulness of Anna
and the boys. That theory appears to have first surfaced in defense counsel’s opening
statement. The issue, then, is whether counsel’s statement constituted an attack on the
character for truthfulnessof B.J., T.J., and Anna. See, e.g., Piersonv. Brooks, 768 P.2d 792,
795 (Idaho Ct. App. 1989) (construing the phrase* or otherwise” inarulesimilar to Rule 11-
608(A)(2) to include situationswhere awitness' s character is attacked by questionsthat are
directed at anissuein the case, but constitute an indirect attack and have the actual effect of
impugning the witness).

{32} In hisopening statement, defense counsel stated that Anna herself had experiences
of abuse that colored her perception, that she “suggested a lot of things’ to B.J., that
“suggesting was going on” over a long period of time with the boys, and that the boys
parroted comments they heard from Julie. Defense counsel aso stated that “some of the
things that were said by the [boys] could not have occurred in reality.” During defense
counsel’ scross-examination of Annaand Julie, he sought to establish evidencethat they had
assisted the boys with development of a story. It is a close call whether these opening
statements and line of questioning can be considered attacks on the character of Annaand
the boysfor truthfulness. However, even were we to determine that the statements did not
constitute such an attack, we are not prepared to hold that the truthful nesstestimony affected
a substantial right of Defendant sufficient to require reversal based on plain error. The
testimony did not, in our view, seriously affect the fairness or integrity of thetrial, nor does
it create grave doubts concerning the validity of the verdict. Defendant had ample
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opportunity to cross-examine witnesses, and took the opportunity to advance the theory that
theboys' testimony was not credible because Annaand Juliewereimproperly, if not falsely,
suggestive and influential. We hold that admission of the truthfulness testimony did not
affect Defendant’ s substantial rights, and therefore there was no plain error in this case to
allow the witnesses' testimony as to character for truthfulness.

I neffective Assistance of Counsel

{33} Wereview claimsof ineffective assistance of counsel denovo. Statev. Boergadine,
2005-NMCA-028, 1 33, 137 N.M. 92, 107 P.3d 532; see Sate v. Martinez, 2007-NM CA -
160, 119, 143N.M. 96, 173 P.3d 18 (stating that aclaim of ineffective assistance of counsel
presents a mixed question of law and fact, which is reviewed de novo).

{34} On appeal, Defendant points to severa perceived omissions by histrial counsel in
support of his claim that he was denied effective assistance of counsel. For example,
Defendant claims that counsel:

[1] fail[ed] torequest a[b]ill of [p]articularseven though theindictments
in this case covered a six-month period and located the crimes only
within the State of New Mexico, with no greater specificity having
been provided;

[2] fail[ed] to argue (based on Lucero . . .) that damaging and improper
hearsay and expert evidence should have been excluded,;

[3] fail[ed] to retain an expert to testify about the effects of Anna's
suggestive questioning of her children and the effect such questioning
could have had on their reports;

[4] fail[ed] to retain an expert to testify about the [S]tate’ s expert’slack
of qualifications or basisfor her opinions even though the trial court
highlighted for counsel the need for such an expert;

[5] fail[ed] to notice that the State’' s expert intended to testify that [B.J]
suffered from [a]djustment [d]isorder, rather than PTSD;

[6] agree[d] to have [T.J.’ 5] pre-trial interview played to the jury, even
though [T.J.] provided more concrete claims on the tape than he did
during histrial testimony . . .;

[7] fail[ed] to object to hearsay statements made by Anna even though

these statements did not fit within any hearsay exception and lacked
reliability;
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[8] fail[ed] to object when the State inquired of its witnesses whether
they considered Anna and the boys to be truthful;

[9] agree[d] with the prosecution that the jurors be told they could not
have a readback of testimony when asked by the jury about the
significance of the starting date listed in theindictment . . .[;]

Even worse, [defense] counsel actively undermined his two critical
missions by:

[10] himself eliciting testimony from the State' s expert that she believed
[B.J."s| disorder was the result of sexual abuse. . . ;

[11] €liciting from [B.J.] the statement, never made on direct, that [B.J.]

had seen [ Defendant] do thingsto[T.J.], thereby opening the door for

the Stateto dicit from[B.J.] on redirect that he had seen [ Defendant]

put his penisin [T.J.’s] mouth and bottom . . . .
{35} To set out the manner in which we are to determine how to address an ineffective
assistance of counsel claim asserted on appeal by a defendant who has been convicted in a
trial, we piece together statements from several cases. First and foremost, “[t]he Sixth
Amendment to the United States Constitution, applicableto the statesthrough the Fourteenth
Amendment, guarantees . . . the right to the effective assistance of counsel.” Patterson v.
LeMaster, 2001-NM SC-013, 1/ 16, 130 N.M. 179, 21 P.3d 1032 (internal quotation marks
and citation omitted). The guarantee is to ensure fairness during all critical stages of the
proceedings. Id.

{36} Toevauateaclaim of ineffective assistance of counsel, we apply the two-prong test
in Strickland v. Washington, 466 U.S. 668, 687 (1984); Satev. Grogan, 2007-NM SC-039,
11111, 24, 142 N.M. 107, 163 P.3d 494; Sate v. Bernal, 2006-NM SC-050, 1 32, 140 N.M.
644, 146 P.3d 289. That test places the burden on the defendant to show that his counsel’s
performance was deficient and that the deficient performance prejudiced his defense. See
Grogan, 2007-NM SC-039, 1 11, 24.

{37} Defensecounsdl’sperformanceisdeficient if it falls below an objective standard of
reasonableness. Id.  24. Stated another way, the performance is deficient if defense
counsel’ s conduct falls below that of areasonably competent attorney. Id. 111. “[JJudicial
review of the effectiveness of counsel’ s performance must be highly deferential, and courts
should recognizethat counsel isstrongly presumed to have rendered adequate assi stance and
made all significant decisions in the exercise of reasonable professional judgment.” Lytle
v. Jordan, 2001-NM SC-016, 150, 130 N.M. 198, 22 P.3d 666 (internal quotation marksand
citation omitted); see also Sate v. Roybal, 2002-NM SC-027, 1 21, 132 N.M. 657, 54 P.3d
61 (stating that an appellate court presumes that counsel’ s performance “fell within awide
range of reasonabl e professional assistance” (internal quotation marksand citation omitted)).
“We indulge a strong presumption that counsel’s conduct falls within the wide range of
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reasonable professional assistance; that is, the defendant must overcome the presumption
that, under the circumstances, the chalenged action might be considered sound trial
strategy.” State v. Hunter, 2006-NMSC-043, 1 13, 140 N.M. 406, 143 P.3d 168 (internal
guotation marks and citation omitted). The inquiry into reasonableness “must take into
account all of the circumstances surrounding the defense.” Lytle, 2001-NM SC-016, 1 26.

{38} A defenseis prejudiced if, as aresult of the deficient performance, “there was a
reasonable probability that . . . the result of the trial would have been different.” 1d. { 29.
Stated another way, “[c]ounsel’ s deficient performance must represent so serious afailure
of the adversarial process that it undermines judicial confidence in the accuracy and
reliability of theoutcome.” Roybal, 2002-NM SC-027, 1125. Thus, on appeal, the court must
determinethat thereis* areasonabl e probability that, absent the errors, the factfinder would
have had a reasonable doubt respecting guilt.” 1d. (internal quotation marks and citation
omitted). A “reasonable probability” is one that is “sufficient to undermine confidencein
the outcome.” Id. (internal quotation marks and citation omitted). “[M]ere evidentiary
prejudice is not enough.” 1d. Nevertheless, a defendant can be relieved of the burden of
showing prejudice under certain circumstances, one of which iswhen heisdenied theright
of effective cross-examination. See Grogan, 2007-NM SC-039, 1 12.

{39} On appeal, we examine the merits of each of the contentions and examine whether
Defendant has established that the facts support his position. Hunter, 2006-NM SC-043,
115. However,

when the record does not contain al the facts necessary for a full
determination of theissue, an ineffective assistance of counsel claimismore
properly brought through a habeas corpus petition, although an appellate
court may remand a case for an evidentiary hearing if the defendant makes
aprimafacie case of ineffective assistance.

Sate v. Paredez, 2004-NM SC-036, 1 22, 136 N.M. 533, 101 P.3d 799 (internal quotation
marks and citation omitted). A defendant makes aprimafacie case of ineffective assistance
despite full and adequate factual support in the record “by showing that defense counsel’s
performance fell below the standard of a reasonably competent attorney and, due to the
deficient performance, the defense was prejudiced.” Patterson, 2001-NMSC-013, 17
(internal quotation marks and citation omitted). However, when applying the deficient-
performance test, the appellate court does not second-guess defense counsel’s strategic
decisions. Lytle, 2001-NMSC-016, 1 43; Patterson, 2001-NMSC-013, {1 17. “A claim of
ineffectiveassistance. . . doesnot present an opportunity for hindsight review.” Lytle, 2001-
NMSC-016, 1 50. If thereis a plausible, rational strategy or tactic to explain counsel’s
conduct, aprimafacie casefor ineffective assistanceisnot made. 1d. §26. Stated in another
way, “if on appeal we can conceive of areasonable trial tactic which would explain the
counsel’ s performance, wewill not find ineffective assistance.” Roybal, 2002-NM SC-027,
121.
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{40} “New Mexico appellate courtsfrequently remand claims of ineffective assistance of
counsel brought on direct appeal for further evidentiary hearings.” Grogan, 2007-NM SC-
039, 1 9; Hunter, 2006-NM SC-043, 1 30 (stating that our appellate courts “frequently
remand direct appeals alleging ineffective assistance of counsel for further evidentiary
hearings’). We are reluctant to attempt to decide the issue when we do not have before us
all of the facts needed for an informed decision. Hunter, 2006-NM SC-043, § 30; Sate v.
Swavola, 114 N.M. 472, 475, 840 P.2d 1238, 1241 (Ct. App. 1992) (“Recent decisions by
this[CJourt have expressed our reservations about deciding claims of ineffective assistance
of counsel in the absence of adistrict court evidentiary hearing on the matter.”).

{41} Wenotethatin Duncanv. Kerby, 115 N.M. 344, 346, 851 P.2d 466, 468 (1993), our
Supreme Court stated that Rule 5-802 NMRA habeas corpus proceedings arethe * preferred
avenue for adjudicating ineffective assistance of counsel clams.” In Duncan, the Court
stated the rationale behind this preference to be

that even assuming that a criminal defendant has a new attorney to handle
his direct appeal, the record before the trial court may not adequately
document the sort of evidence essential to adetermination of trial counsel’s
effectiveness because conviction proceedings focus on the defendant’s
misconduct rather than that of his attorney. Consequently, an evidentiary
hearing on the issue of trial counsel’ s effectiveness may be necessary.

115 N.M. at 346-47, 851 P.2d at 468-69. The Court noted that, while the hearing could
occur through a remand to the district court “during direct appeal when unusual
circumstancesexist,” habeas corpuswasthe* procedure of choice” becausethat processwas
“gspecifically designed to address such postconviction constitutional claims.” 1d. at 347, 851
P.2d at 469; seeal so Grogan, 2007-NM SC-039, 19 (recognizing Hunter, 2006-NM SC-043,
1130, which quotes Duncan, 115 N.M. at 346, 851 P.2d at 468, for the notion that “[h]abeas
corpus proceedings are the preferred avenue for adjudicating ineffective assistance of
counsel claims, because the record before the trial court may not adequately document the
sort of evidence essential to a determination of trial counsel’s effectiveness’). We further
note that our Supreme Court hasindicated that “[t]he Court[] of Appeals has been reluctant
to rule on the effectiveness of counsel without afully developed record and has recognized
that aremand might usurp [the Supreme] Court’ srole in habeas proceedings under Rule 5-
802.” Hunter, 2006-NM SC-043, 1 30.

{42} Weread our Supreme Court jurisprudence as acknowledging this Court’ sdiscretion
to remand a case for an evidentiary hearing where a defendant has made a primafacie case
of ineffective assistance. See Paredez, 2004-NMSC-036, 1 22. We have stated that we
“limit remand to those cases in which the record on appeal establishes a primafacie case of
ineffective assistance.” Swavola, 114 N.M. at 475, 840 P.2d at 1241. Of course, whether
this Court remands or leaves the issue for habeas corpusrelief, it ismost important to have
trial judges assess performance, since appellate courts in most cases should not attempt to
“reconstruct the circumstances of counsel’s conduct, . . . evaluate counsel’ s conduct at the
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time, and deal[] with the effects of that conduct without the distorting effects of hindsight.”
Grogan, 2007-NM SC-039, 1 10 (internal quotation marks and citation omitted); see also
Strickland, 466 U.S. at 689 (“ A fair assessment of attorney performance requiresthat every
effort be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel’ s challenged conduct, and to eval uate the conduct from counsel’ s
perspective at the time.”).

{43}  All of the circumstances that Defendant asserts show ineffective assistance involve
allegations of counsel’ s actions and failuresto act. None involve court error in evidentiary
rulings or otherwise. Defendant has raised troubling questions. There exist unexplained
instances in which defense counsel did not object to clearly prejudicial hearsay testimony
of Wasmus regarding Defendant as the perpetrator and to the character witnesses when it
appears he should have. There exists no indication why he did not retain and use or have
available a defense expert to question or rebut Wasmus' testimony as to her qualifications
to testify asatherapist with amaster’ s degree, to diagnose adjustment disorder, to conclude
that adjustment disorder was consistent with sexual abuse, and to testify in a manner on
direct that could easily lead the jury to believe that, in her opinion, there was sexual abuse
and it caused the adjustment disorder. Defense counsel aso took what appearsto have been
an unnecessary, as well as improvident and imprudent risk in outright asking Wasmus to
give an opinion on causation. Given that this appears to have been a tactic of defense
counsel, one must question the wisdom of deferring to or not second-guessing that tactic in
thiscase. Further, counsel’ sallowance of damaging pretrial statementsof A.J. and hiscross-
examination of B.J. raise similar issues as to whether counsel’s approach was based on
tactics or correctness. We are not judging counsel’s actions by any means. We are simply
raising issues that, we believe, are in need of further evidentiary inquiry. We have not
addressed other instances of deficient performance claimed by Defendant, but they too
should be aired in an evidentiary hearing.

{44} Defendant arguesthat both theindividual instances of deficient performance and the
cumulative effect of all instances considered together are sufficient to establish that the
counsel’ s performancefell below acceptabl e standards and that the cumul ative effect of the
errors deprived him of afair trial. The doctrine of cumulative error is strictly applied, and
reversal isrequired when the effect of the cumulation of error isso prejudicial asto deprive
adefendant of hisor her fundamental right to afair trial. See Roybal, 2002-NM SC-027, 133
(holding that, in response to the defendant’ s argument regarding “the cumulative effect of
the oversight of his counsel, the prosecutor, and thetrial court,” the doctrine of cumulative
error “should not apply where. . . [the d]efendant only complains of one error but attributes
multiple sourcesto its cause and where [the d]efendant had afair trial”); Boergadine, 2005-
NMCA-028, 138 (holding that, in response to the defendant’ s claim that the appell ate court
“should apply the doctrine of cumulative error to the actions of histrial counsel” and of the
court for not limiting trial counsel’s errors, the defendant “was not prejudiced to the point
that he did not receive afair trial”); State v. Garvin, 2005-NMCA-107, 114, 138 N.M. 164,
117 P.3d 970 (explaining that the doctrine of cumulative error, while applied strictly,
requires reversal of a defendant’s conviction where the impact of cumulative error is so
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prejudicia that the defendant did not receive afair trial).

{45} Wedo not rule out that if defense counsel’ s conduct was deficient in more than one
way, cumulatively the deficiencies would have had such an adverse impact as to deny
Defendant afair trial. However, we are not at all comfortable determining from the record,
under the strict standardsand presumption of competency that governtheissueof ineffective
assistance of counsel, whether defense counsel’ sperformance was deficient and whether any
deficiency individually or any deficienciescumulatively resulted in prejudiceto Defendant.
Defendant’ s presentation on appeal begs for an evidentiary hearing; however, in this case
we hold that Defendant has established aprimafacie casefor ineffective assistance such that
we should, and we do, remand to the district court to hold an evidentiary hearing on
ineffective assistance of counsel and to rule on the issue.

Adjustment Disorder Testimony

{46} Wethink it important and useful for future casesto briefly discuss the diagnosis of
adjustment disorder in sexual abuse cases. New Mexico courts have clearly accepted the
scientific validity of PTSD and have accepted testimony that PTSD isconsi stent with sexual
abuse. See, e.g., Alberico, 116 N.M. at 173-74, 861 P.2d at 208-10. In the present case,
Wasmus appearsto havetestified that she was ableto deduce from the DSM that adjustment
disorder is consistent with sexual abuse. However, she referred to no literature in the area
and gave no clear explanation of a connection.

{47} Wehave not located a decision that has allowed testimony that adjustment disorder
is consistent with sexual abuse or that has even discussed the issue. Alberico lists severa
criteria for admitting scientific evidence under Daubert, including that the technique is
grounded in traditional psychiatric or psychological principles, that it isgenerally accepted,
and that specialized literature addressing validity is available. See Alberico, 116 N.M. at
168, 861 P.2d at 203-04. In future cases, if this same issue arises, the district court should
give especialy careful scrutiny as to whether adjustment disorder passes muster under
Daubert on the question whether it is or can be consistent with sexual abuse.

CONCLUSION

{48} We affirm Defendant’ s convictions, and we remand for an evidentiary hearing and
ruling on Defendant’ s claims of ineffective assistance of counsel.

{49} ITISSO ORDERED.

JONATHAN B. SUTIN, Judge

WE CONCUR:

15



JAMESJ. WECHSLER, Judge

RODERICK T. KENNEDY, Judge
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